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NON-WAIVER AGREEMENT 
By Fred. S. Knight 


The agreement by the insurer, in automobile liability policies, to 
defend at its own cost, suits brought against the assured is one of the most 
valuable considerations for the taking out of such insurance. Even where 
it appears to the insurer that there has been a breach of the terms of the 
policy or that the loss is not covered thereby, the insurer will often defend 
the damage suit under a so-called “non-waiver” agreement. This proce- 
dure however apparently cannot be followed in Texas since the Beau- 
mont Court of Civil Appeals recently held in Montgomery v. Utilities 
Insurance Company, 117 Southwestern (2d) 486; 91 Insurance Law 
Journal 1182, that a non-waiver agreement under which the insurer under- 
took the defense of an action against the driver of an automobile described 
in the policy on condition that its defenses under the policy should be 
preserved was void as a contract to practice law. 

The automobile liability policy held by the County Judge of Jeffer- 
son county, Texas, contained a provision that it did not cover accidents 
to any employee or employees of the assured while engaged in the opera- 
tion, maintenance or repair of said automobile or automobiles or while 
engaged in the usual course of the assured’s trade, business or profession 
nor loss resulting from “accidents to passengers, while any commercial 
type automobile described in the Declarations as used to transport mater- 
ials or merchandise, is used for passenger carrying purposes.” Under the 
policy the company agreed to investigate all accidents and claims covered 
thereunder and to defend in the name and on behalf of the insured all 
suits thereon, even if groundless, of which notice was given it as there- 
inafter required. On January 12, 1934, plaintiff, ]. ‘T. Montgomery, an 
employee of Jefferson County, was being transported to work along with 
other employees in a county truck operated by one Clarence Smith, when 
an accident occurred in which plaintiff was injured. Suit was brought 
against Smith. The insurance company entered into a non-waiver agree- 
ment with Smith and thereunder took charge of the defense of the suit. 
Plaintiff recovered judgment in the sum of $3,000 against Smith and upon 
the judgment becoming final demanded payment from the insurance com- 
pany. Upon refusal of the demand, plaintiff brought suit against the 
company. In its answer defendant pleaded that it was not liable under 





the policy and also denied that it was liable on the principal of estoppel 
since the defense was made under a non-waiver agreement. 

On appeal from the judgment in favor of the defendant insurer the 
court of Civil Appeals of Texas held that by defending an action against 
the driver of an automobile enumerated in its policy, an insurer concedes 
its liability under the policy and that the company was liable notwithstand- 
ing the non-waiver agreement under which the insurer undertook to pre- 
serve its defenses under the policy since such agreement was void as a 
contract to practice law and the election to defend precluded a subsequent 
denial of liability. 

The privilege of the insured to be defended at the cost of the insurer 
will be lost in many cases because of this decision. 


AIRPLANE PASSENGER 

Due to the wording of the policies opposite results were reached it. 
two recent decisions of the Supreme Court of Appeals of West Virginia 
involving the question of liability under insurance policies for the death 
of the insured while guest passengers in airplanes. 

In Beveridge v. Jefferson Standard Life Insurance Company 197 
Southeastern 721; 91 Insurance Law Journal 1089, the insured lost her 
life while a guest passenger in an airplane which crashed to the ground. 
The beneficiary, the father of the insured, sought recovery under the 
double indemnity provision of the life insurance policy which provided 
that the double indemnity clause was rot applicable “in case death results 
* * * from engaging in aeronautic o1 submarine operations, either as a 
passenger or otherwise.” In sustaining the judgment of the trial court in 
favor of the defendant insurer, the Supreme Court of Appeals of West 
Virginia cited a line of cases in waent recovery was denied under clauses 
all of which included the words “passenger or otherwise”. The court 
cited with approval Mayer v. aes York Life Insurance Company 74 
Federal (2d.) 118; 84 Insurance Law Journal 902, in which it was stated 
that: “It is in fact difficult to conceive of any way in which one could 
engage ‘as a passenger’ in aeronautic operations except by simply riding 
in a plane.’ 

In the other case, Chappell v. ¢ ose Casualty Insurance Com- 
pany, 197 Southeastern 723; 91 Insurance Law Journal 1126, the accident 
policy involved contained a provision which excluded any disability sus- 
tained by the insured “while participating in aeronautics.” The insured 
met death in an airplane accident, on a flight as a guest passenger. In 
sustaining the judgment for the plaintiff, the Supreme Court of Appeals 
of West Virginia stated that the word “participate” is defined in the New 
Century Dictionary as meaning “to take or have a part or share in”, and 
that the word denotes either active or passive sharetaking, and having a 
double meaning is patently ambiguous. The court held that since the 
words “participating in aeronautics”, unqualified, are definitely ambigu- 
ous, the insured is entitled to have them construed as referring only to 
active participation. 

It would seem that when used in policies like those in question, the 
words “as a passenger or otherwise” will have the effect of preventing a 
finding of ambiguity and therefore will be effective as a defense in such 
cases. 
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MARKS v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 8670. 
Circuit Court of Appeals, Ninth Circuit. April 26, 1938. 
96 Federal Reporter (2d) 267. 
AERONAUTICS 


Traveling as a passenger in an aeroplane without in any way participating in 
management thereof did not constitute “participation in aeronautics,” and death 
sustained in aeroplane crash was within coverage of double indemnity provision 
_of life policy containing exception of death from participation in aeronautics, as 
against contention that meaning of term “participation in aeronautics” included 
traveling in planes at time of issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Appeal from the District Court of the United States for the District of 
Arizona; David W. Ling, Judge. 

Action by Lucille D. Marks against the Mutual Life Insurance Company of 
New York to recover under a double indemnity provision of a life policy. Judg- 
ment for defendant, and plaintiff appeals. 

Reversed. 

Barnett E. Marks, of Phoenix, Ariz., and Aaron Levinson and Albert E. 
Marks, both of Los Angeles, Cal., for appellant. 

Fennemore, Craig, Allen & Bledsoe, of Phoenix, Ariz. (Frederick LL. Allen, 
of New York City, of counsel), for appellee. 

Before Denman, Mathews, and Healy, Circuit Judges. 

DenMAN, Circuit Judge. 

Appellant is the beneficiary under a policy on her husband's life, also insuring 
in double the life principal against his accidental death. This coverage had an 
exception of death “from participation in aeronautics.” 

The company admits that under the decisions in Mutual Benefit Health & 
Accident Ass’n v. Moyer, 9 Cir., 94 F.2d 906, and Gregory v. Mutual Life Ins. 
Co. of New York, 8 Cir., 78 F.2 d 522, the exception does not exclude a passenger 
on an aeroplane. It argues, however, that in October, 1928, when the policy was 
issued, the term “participation in aeronautics” had a commonly accepted meaning— 
including mere travelers in planes—because of certain decisions in two state 
Supreme Courts and two intermediate appellate courts. It admits that the 
trend of decisions since these earlier cases is to the contrary, not only in the 
federal courts, such as in the Moyer and Gregory Cases, supra, but in the state 
courts. It claims this trend is due to a review in the light of the development 
of air travel 

However, in 1927, the year before the policy in question was issued, the statistics 
of the “Air Craft Year Book,” published by the Aeronautical Chamber of Com- 
merce of America, shows that 710 aeroplanes carried 463,367 passengers in 
8,047,517 miles of travel. The time for reconsideration of earlier views had 
already arrived when the policy was issued. We hold that this policy covered 
death to a passenger in an aeroplane, who in no way participated in its management. 

The decedent was one of the passengers killed in the same acident which 
caused the death of the beneficiary’s husband in the case of Swasey v. Massachusetts 
Protective Association, 9 Cir., 96 F.2d 265, this day decided. The stipulated 
facts show nothing more of the claimed participation in the management of the 
plane than in that case. We hold that the deceased was a passenger on the plane 
and nothing more, and that appellant should have recovered the double indemnity. 

Reversed. 


PRUDENTIAL INS. CO. OF AMERICA vy. HEROLD. No. 6572. 
Circuit Court of Appeals, Third Circuit. March 18, 1938. 
Rehearing Denied May 31, 1938. 

96 Federal Reporter (2d) 996. 

PROOF OF DEATH. 
_ The beneficiary was entitled to recover double indemnity under life policy on 
life of her husband who, when last seen several months before, had been swim- 
ming in the sea at some distance from shore 

(For other cases, see Insurance, Dec. Dig. § 515.) 
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Appeal from the District Court of the United States for the Eastern District 
of Pennsylvania; William H. Kirkpatrick, Judge. 

Suit by Laura H. Herold against the Prudential Insurance Company of 
America to recover on a life insurance policy on the life of plaintiff’s husband 
who, when last seen, had been swimming in the sea at some distance from the 
shore line. Judgment for plaintiff, 23 F.Supp. 424, and defendant appeals. 

Judgment. affirmed. 

Frederick J. Shoyer, Kendall H. Shoyer, and Andrew C. Dana, all of Phila- 
delphia, Pa., for appellant. 

Wilhelm F. Knauer and J]. Kennard Weaver, both of Philadelphia, Pa., for. 
ay pellee. 

Refore Buffington, Davis, and Thompson, Circuit Judges. 

Per Curiam. 

In the court below Laura H. Herold brought, as beneficiary, suit against the 
l'rudential Insurance Company on its policy on the life of her husband, who, as 
she alleged, was accidentally drowned some seven months past. At the trial 
defendant asked for binding instructions in its favor, which request was denied. 
The jury having found for plaintiff, defendant moved for judgment n. o. vy. in 
its favor. This having been denied, defendant took this appeal. 

The proofs in the case were discussed in detail by the trial judge in his 
opinion refusing judgment n. o. v. and declining to grant a new trial. Reference 
thereto saves needless repetition, and as we find no error on the part of the 
judge either in refusing to enter judgment n. o. v. for defendant or in his 
rulings during the trial, the judgment in favor of the plaintiff is affirmed. 


HEROLD v: PRUDENTIAL INS. CO. OF AMERICA. No, 19012. 
District Court, E. D. Pennsylvania. Sept. 21, 1937. 
23 Federal Supplement 424. 
2. EVIDENCE OF DEATH. 

In suit for double indemnity under life policy insuring one who when last 
seen was swimming out to sea at some distance from ocean shore line, where 
testimony was conflicting on question of whether insured was beyond breakers, 
jury was entitled to accept lifeguards’ testimony concerning dangerous char- 
acter of sea without accepting their opinion that insured could not have swum 
out beyond breakers. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

3. EVIDENCE OF DEATH. 

Evidence in suit for double indemnity under life policy held to justify 
finding of death of insured who, when last seen while swimming for first time 
since preceding summer, was swimming out to sea at some distance from ocean 
shore line at time when whitecaps were coming in rapidly. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

4. PRESUMPTION. 

Where there was no evidence in suit under double indemnity provision of 
hie policy that insured was not in good health or that his death was due to 
disease, presumption against change in his physical condition justified finding 
that his death, allegedly occurring while swimming at ocean bathing beach, 
was accidental. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 


Suit upon a policy of life insurance by Laura H. Herold against the Pru- 
dential Insurance Company of America, wherein the defendant moved for a 
new trial after a verdict for the plaintiff. 

Motion for new trial denied and judgment entered for plaintiff upon verdict. 

Judgment affirmed. 96 F.2d 996. 

Wilhelm F. Knauer and J. Kennard Weaver, both of Philadelphia, Pa., for 
piaintiff. 

Frederick J. Shoyer, of Philadelphia, Pa., for defendant. 

KirKPATRICK, District Judge. 

This is a suit upon a policy of life insurance in the amount of $5,000, having 
a provision for double indemnity in case of death by accident. The jury 
returned a verdict for double the face of the policy, with interest. The defend- 
ant has moved for a_ new trial. 
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The principal ground of the motion is that the evidence was insufficient to 
support a verdict, either of the insured’s accidental death or of his death at all. 

{1] In Continental Life Insurance Co. y. Searing,'3 Cir., 240 F. 653, 657, the 
Circuit Court of Appeals for this Circuit stated the rule governing disappear- 
ance cases, clearly and concisely, and there should be no difficulty about its 
application. The court saidy “The law has said that after the lapse of seven 
years a presumption of death arises, but unless seven years have passed there 
s a presumption of life. This presumption of life can be met and overcome by 
proof of circumstances of specific peril to which the person disappearing was 
subjected. * * * Each case of disappearance has its own individual facts, and 
affords no controlling precedent for a case of disappearance under different facts.” 

{2, 3] In the present case there was evidence, which, if believed, indisput- 
ably placed the insured when last seen in a position of specific peril. 

He was bathing in the ocean from a beach at Atlantic City, N. J. It was a 
“protected” beach, in that two lifeguards were continuously on duty, watching 
the bathers from an elevated platform. There was a large number of people 
(200 or 300) bathing at same time and place. 

The last person to see the insured was his daughter. She had been 
swimming with him in the sea. She left him and walked in toward the shore 
with the young man to whom she was engaged. As they were walking in, she 
turned and “watched him until he got beyond the breakers.” In placing him 
beyond the breakers, she was substantially corroborated by the young man, 
who said that he was swimming outward and was 100 to 125 yards from the 
shore line. 

The weather was partly cloudy and there was a strong southeast breeze 
blowing diagonally inshore. One of the lifeguards said, “It was a _ typical 
southeast sea, which is very, very choppy. By that I mean a lot of white caps 
coming in very, very rapid succession.” This witness, called by the defendant, 
testified very specifically as to the danger in swimming beyond the breakers. 
He said that he did not believe that it would have been physically possible 
for the average person to get out there at all, because of the excessive choppi- 
ness of the sea—the rapid succession in which the waves were coming in. He 
added that, although he considered himself an exceptionally good swimmer, he 
would have had difficulty. The danger, he said, “consisted in being physically 
worn out on account of having to battle a series, a continuous series of waves 
breaking in your face * * * unless a person has experience of expelling water 
as rapidly as he gets it in his face, he is going to be forced to turn around 
for the shore.” 

It further appears in evidence that, although the insured was a good 
swimmer, this was the first time that he had been swimming since the preced- 
ing summer and that he had gained some 40 pounds in weight during the past 
year. Of course, the evidence of these lifeguards was introduced by the defend- 
ant to show that the insured was not beyond the breakers and could not have 
been there, as his daughter testified, but the jury were entitled to accept their 
testimony as to the dangerous character of the sea without being bound to 
accept their opinion that it was impossible for the insured to have swum out 
beyond the breakers. 

The evidence quoted fully justified a finding that the insured when last 
seen was under circumstances of specific peril, and it supports a finding of his 
death. 

[4] There was no evidence that the insured was not in good health, and 
nothing to show that his death was due to a heart attack or some other disease. 
Consequently, in view of the presumption against a change in his physical con- 
dition, the finding of accidental death was also justified. 

There was some evidence of financial difficulties and some slight sugges- 
tion of domestic disharmony which might point to a motive for either suicide 
or voluntary disappearance. It was all submitted to the jury. The amount 
of the insurance was comparatively small, and the evidence of motive was by 
no means compelling. i 

[5] Certain other matters have been urged in support of the motion for a 
new trial. One of them was that the court excluded the defendant’s offer to 
prove by one of the lifeguards that there were rules “that control so far as the 
enforcement of the law goes as to any men outside of the breakers swimming.” 
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The only purpose for which this could have been revelant was to show that the 
lifeguards were more than ordinarily attentive in watching to see whether any- 
body ventured beyond the ,breakers and thus add weight to their testimony 
that no one had. However, immediately after excluding the testimony as to 
the rules, the court gave the defendant the full benefit of whatever effect their 
admission would have had in this respect by asking the guard whether there 
was any particular reason why he looked for people outside of the breakers, 
and permitting him to answer that there was and to explain as fully as he 
desired. 

The motion for new trial is denied, and judgment may be entered for the 
plaintiff upon the verdict. 


METROPOLITAN LIFE INS. CO. v. PHILLIPS. 1 Div. 983. 
Supreme Court of Alabama. June 9, 1938. 
182 Southern Reporter 35. 
1. TIME OF PROOF. 

Where life policy provides for benefits on existence of disability while policy 
is in force, payable when proof is furnished, existence of disability while policy 
is in force is a condition precedent to liability, but proof is not a condition to 
liability, and may be made after policy lapses but within a reasonable time 
and before suit is begun. 

(For other cases, see Insurance, Dec. Dig. §§ 516, 536, 539[1].) 

2. PROOF OF DISABILITY. on 

Where, by express provision of life policy, obligation to pay disability 
benefits is made to depend on submission of proof of disability while policy is 
in force, such proof is a condition precedent to liability. 

(For other cases, see Insurance, Dec. Dig. § 539f1].) 

3. PROOF OF DISABILITY. 

Under group life policy providing that, on receipt of due proof of disability, 
insurer would pay disability benefits based on amount of insurance in force 
at date of receipt of proof, such proof while policy was in force was a condition 
precedent to liability for benefits. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

4. PROOF OF DISABILITY. | : Se 

Under group life pohcy, providing that, on receipt of due proof of disability, 
insurer would pay disability benefits based on amount of insurance in force 
at date of receipt of proof, proof made in March, 1936, would not authorize 
recovery of disability benefits, where policy ceased to be in force in April or 
September, 1930. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

5. PROOF OF DISABILITY. | ; 

Under group life policy providing that, on receipt of due proof of total and 
permanent disability, insurer would pay disability benefits based on amount 
of insurance in force at date of receipt of proof, insured could not rely on 
proof furnished under different group policy providing for sick benefits. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

Appeal from Circuit Court, Mobile County; Claude A. Grayson, Judge. 

Action to recover disability benefits under a life policy by Thomas E. 
Phillips against the Metropolitan Life Insurance Company. From a judgment 
for plaintiff, defendant appeals. 

Reversed and remanded. : 

Joseph C. Sullivan, Jr., and Geo. A. Sossaman, both of Mobile, for 


appellant. : 5 
Smith & Johnston, of Mobile, for appellee. 


Boutpin, Justice. 

This court has, in recent cases, carefully considered provisions in policies 
ef life insurance for the payment of Total and Permanent Disability Benefits 
with special reference to furnishing to the insurer proofs of disability as 8 
condition precedent to liability. } , 

[1] If the policy “provides for benefits upon the existence of the disability 


a 
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while the policy is in force, payable when proof is furnished, its existence 
while in force is the condition precedent, proof is not a condition to the liability, 
and may be made after the policy lapses, ~ within a reasonable time and 
before suit is begun. oo Ins. Co. v. Gray [230 Ala. 1], 159 So. 265.” 
Equitable Life Assur. Soc. v. Hill, 230 Ala. 505, 161 So. 800, 801. 

[2] If by express seontéion of the policy the obligation to pay such benefits 
is made to depend upon the submission of proofs of disability while the — 
is in force, such proof is a condition precedent to liability. Protective Life 
Ins. Co. v. Hale, 230 Ala. 323, 161 So. 248; Equitable Life Assur. Soc. v. Dor- 
riety, 229 Ala. 352, 157 So. 59; McCutchen y. All States Life Ins. Co., 229 Ala. 
616, 158 So. 729; McGifford v. Protective Life Ins. Co., 227 Ala. 588, 151 So. 349; 
New England Mutual Life Ins. Co. v. Reynolds, 217 Ala. 307, 116 So. 151, 59 
A.L.R. 1075; Protective Life Ins. Co. vy. Cole, 230 Ala. 450, 161 So. 818. 

The provision for total and permanent disability benefits in the certificate 
issued to the insured employee pursuant to the group policy in the instant 
case reads: 

“Total and Permanent Disability Benefits. 

“Any employee shall be considered as totally and permanently disabled who 
furnishes due proof that, as a result of bodily injury suffered or disease con- 
tracted while his insurance was in force and prior fo his sixtieth birthday, he 
is permanently, continuously and wholly prevented thereby from performing 
any work for compensation or profit. 

“Upon receipt of due proof of such disability, the Metropolitan Life Insur- 
ance Company will pay to such employee, in lieu of the payment at death of 
the said insurance on the life of such employee, equal monthly instalments 
based on the amount of insurance in force on such employee at the date of 
receipt of proof of such disability, as shown in the following table: 

Amount of Number of Amount 

Insurance Monthly of each 

1,000.00 Instalments Instalment 
20 51.04” 

The master policy reads to like effect. The obligation to pay is expressly 
limited to the “amount of Insurance in force on such employee at the date of 
receipt of proof of such disability.” 

[3] Quite clearly the case is governed by the line of cases last above cited. 
The furnishing of proofs was not merely the event upon which payments 
should begin, but proof while the policy was in force is, by this policy, a con- 
dition precedent to liability for benefits. 

We need not again review the authorities or restate the reasons upon 
which the rule is grounded. 

[4] The employment of plaintiff finally terminated and his life policy 
ceased to be in force in April, or at latest in September, 1930. Proof of dis- 
ability, made in March, 1936, not only failed to comply with the condition of 
this policy as above stated, but was not within a reasonable time in cases 
governed by decisions first above cited. Provident Life & Accident Ins. Co 
v. Heidelberg, 228 Ala. 682, 154 So. 809. 

[5] The insistence of appellee that the record discloses proof of such 
disability. made in May, 1930, we do not find evidence to support. 

That the same employee did, in 1930, furnish proof under another and 
different group policy providing for sick benefits, that such proof was approved 
and sick benefits paid until such time as the insurer discontinued same on the 
alleged ground that the disability had ceased, was no compliance with the terms 
of this policy touching proof of total permanent disability. The character of 
disability under the two policies was different. . 

Cases holding one proof of death sufficient where the insured had more 
than one life policy, such as Girard, etc., Co. v. Mutual, etc., Co., 97 Pa. 15, are 
not analogous. 

The rulings of the trial court were out of line with the law as declared in 
this opinion. 

Reversed and remanded. 

Anderson, C. J., and Gardner and Foster, JJ., concur. 
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THEODORE v. ILLINOIS BANKERS LIFE ASS'’N et al. No. 3921. 
Supreme Court of Arizona. July 5, 1938. 
80 Pacific Reporter (2d) 963. 
1. MISREPRESENTATION. 
In action on life policy, whether insured’s statements, in application, as to 
his good health, disease, illness, or infirmities were true, would be for jury if 
evidence was conflicting or close. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Appeal from Superior Court, Maricopa County; Henry C. Kelly, Judge. 

Action on a life policy by Anna Theodore, executrix of the last will and 
testament of Harry B. Lagos, against the Illinois Bankers Life Association, a 
corporation, and another. From a judgment for defendants, plaintiff appeals. 

Affirmed. 

V. L. Hash, of Phoenix, for appellant. 

Moeur & Moeur, of Phoenix, for appellees. 

Ross, Judge. 

This is an action on a life insurance policy, and the appeal is from an order 
of the court at the close of the whole case directing a verdict for the insurers. 

The appellant Theodore assigns the court’s ruling directing the verdict as 
error. The defense of the insurers was that the insured was not in good health 
when the policy was delivered to him and that he misrepresented the condition 
of his health and made false statements in his application. We quote appellant’s 
proposition of law, made in connection with her assignment, which is as follows: 

“Whether or not insured has falsified in his statements as to good health, 
disease, illness, infirmities in his application is a question for the jury where the 
evidence conflicted or even where it is close.” 

[1-4] We agree with this proposition but by its very nature it requires an 
examination of the evidence. It challenges the sufficiency of the evidence to 
support the court’s action. We cannot possibly know whether appellant’s con- 
tention, that there is conflict in the evidence, is right unless we have the evidence 
before us. It is not in the record. Appellant excuses her failure to have it 
sent up by stating that she had no money to pay for it. When an appeal is pred- 
icated on a ruling involving the weight of the evidence, no excuse for not 
having the evidence before the appellate court is good. Counsel repeatedly states 
in his brief that the evidence on the issues was conflicting but we are not per- 
mitted to accept his statement. The presumption is that the court’s ruling was 
correct and proper. Frederickson v. McIntyre, Ariz., 78 P.2d 1124; Gradias v. 
Gradias, Ariz., 74 P.2d 53; State ex rel. Galbraith v. Central Bank of Wicken- 
burg, 31 Ariz. 337, 253 P. 439. 

The judgment of the lower court is affirmed. 

McAlister, C. J., and Lockwood, J., concur. 


7ETNA LIFE INS. CO. v. NORMAN. No. 4—5097. 
Supreme Court of Arkansas. June 6, 1938. 
117 Southwestern Reporter (2d) 728. 
1. TOTAL DISABILITY. 

Whether insured, who suffered an arthritic condition of his feet which pre- 
vented him from performing acts necessary to the prosecution of his business in 
substantially: the same way he had previously done, but did not render him abso- 
lutely helpless, was totally and permanently disabled within contemplation of 
disability clause of life policy, was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Circuit Court, Yell County, Dardanelle District; A. B. Priddy, 
Judge. . 

Suit by Kindred Asa Norman against the A®tna Life Insurance Company 
on the permanent total disability provision of a life insurance policy. From an 
adverse judgment, the defendant appeals. 

Affirmed. 

Owens, Ehrman & McHaney, of Little Rock, for appellant. 

Caviness & George, of Danville, and Strait & Strait, of Morrilton, for 
appellee. 

McHaney, Justice. 

On October 10, 1925, appellant issued to appellee a policy of life insurance 
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in the sum of $10,000, which contained a permanent total disability clause, as 
follows: 

“If, before default in payment of premium, the insured becomes totally and 
permanently disabled by bodily injuries or disease and is thereby prevented from 
performing any work or conducting any business for compensation or profit, the 
following benefits will be available: 

“When Such Disability Occurs before Age Sixty 

“A waiver of the payment of premiums falling due during such disability, and 
an income of ten dollars a month for each one thousand dollars of the sum 
nsured payable to the life owner each month in advance during such disability. 

“If before attaining the age of sixty years the insured becomes totally disabled 
by bodily injuries or disease and is thereby prevented from performing any 
work or conducting any business for compensation of profit for a period of 
ninety consecutive days, then, if satisfactory evidence has not been previously 
furnished that such disability is permanent, such disability shall be presumed 
to be permanent. In such a case, benefits shall accrue from the expiration of the 
said ninety days, but not from a date more than six months prior to the date 
that evidence of such disability satisfactory to the Company is received at its 
Home Office. No benefit shall accrue prior to the expiration of said ninety days 
unless during that period evidence satisfactory to the Company is received at its 
Home Office while the insured is living that the total disability will be permanent, 
in which event benefits will accrue from the commencement of disability.” 

On March 24, 1937, appellee made proof of disability under the provisions 
of said policy. His claim to disability was based upon the statement that he 
was suffering from arthritis in both feet. Appellant refused to recognize his 
claim and denied liability and this suit followed to recover the benefits provided 
in the policy, including a waiver of premium. Issue was joined on the fact of 
lisability and a trial resulted in a verdict and judgment in appellee’s favor. 

{1] For a reversal of the judgment against it, appellant first contends that 
the evidence is not sufficient to support the verdict and judgment and that there- 
fore, the court should have directed a verdict in its favor at its request. Appellee 
became sixty years of age in October, 1935. He gave no notice of his alleged 
disability until March 24, 1937. At the time of the trial he was sixty-two years 
of age. The facts are that appellee is the owner of about 2000 acres of land in 
Yell county, of which about 1000 acres are in cultivation. Also, that he is the 
president and principal owner of the Bank of Ola and kas been for a number of 
years. The testimony viewed in the light most favorable to appellee is that he 
became disabled through arthritis in the winter of 1932 or 1933, which gradually 
grew worse, and that he has been entirely disabled since 1934, that is, that he has 
been unable to attend to his usual and customary duties as he did prior to his 
disability. His farming business required him to do a great deal of walking. 
He would go out to the farms, see that they were planted right, look after the 
cutting of hay, took them whatever supplies were needed at the farms, and if 
anything went wrong, he would attend to it, and that, as a matter of fact, he 
did more walking than the men who were plowing the fields. In connection with 
his bank business, he testified that he was the outside man for the bank, inspecting 
securities offered to secure loans at the bank, made appraisals of personal property 
and real estate and that most of his duties for the bank consisted of outside 
work of the same general character listed above; that since 1933 or 1934, he 
has heen unable to stand on his feet any length of time or to do any walking of 
any consequence and that he could not attend to his own affairs or that of the 
bank successfully because he cannot walk. He testified that at first. he tried to 
hobble around and carry on anyway, but that caused a_ swelling in his 
feet and that he would Have to go to _ bed. He would run 
fever and his toe joints would swell up and turn red; that he could 
not rest, could not sleep and could not do anything successfully and that .he has 
the same trouble which has existed since the winter of 1933 or 1934; his toes are 
drawn under on his right foot and that he walks on the side of his feet, and that 
he cannot set his feet down flat without great pain; that he has a knot on the 
top of his foot and has to wear braces in his shoes. Several physicians testified 
to the fact that he has arthritis and that this condition renders him totally 
disabled. Two doctors who separately took X-ray pictures and made examinations 
of his feet, testified that his disability is total and permanent and that they have 
no known cure for the form of arthritis from which he suffers. It is true that 
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appellee admitted that he still goes out to his farms every week in his automobile 
which he sometimes drives himself and that he has an office at the bank where he 
goes almost daily and spends a part of his time and there is other evidence 
tending to show that he was not totally and permanently disabled within the 
meaning and definition of the policy, including the fact that in 1936, he applied 
for a policy on his life covering injury in an automobile, in which application 
it was stated that he was sound physically and that he had consulted a physician 
in the last three years for malaria, but he testified that the agent handed him an 
application and asked him to sign it and he would get him a policy, which he 
did; that the agent did not ask him anything and that he just signed the application 
which the agent filled out. But we are of the opinion that a question of fact was 
made for the jury and we cannot say that its finding is wholly unsupported by the 
evidence. 

We do not think this case is ruled by Missouri State Life Ins. Co. v. Snow, 
185 Ark. 335, 47 S.W.2d 600, and A&=tna Life Ins. Co. v. Person, 188 Ark. 864, 67 
S.W.2d 1007, cited and relied upon by appellant for a reversal and dismissal of the 
action. We think it is more nearly like the case of Mutual Life Ins. Co. v. 
Dowdle, 189 Ark. 296, 71 S.W.2d 691. In that case (page 694), we quoted the 
second headnote in the case of Standard Accident Ins. Co. v. Bittle, 5 Cir. 
36 F.2d 152, where it was said that: “Disability, within meaning of combined 
health and accident insurance policy, is total, if it prevents party from performing 
acts necessary to prosecution of his business in substantially customary and usual 
manner, and does not mean state of absolute helplessness or inability to perform, 
at peril to health, some of acts required in conduct of business or occupation.” 
It is said in that case, that “the law |does not] require one to perform duties at 
the peril of his life or health, nor to perform them if their performance entails 
pain and suffering which a person of ordinary prudence and fortitude would be 
unwilling and unable to endure.” That was a case of fallen arches which rendered 
it very painful for the insured to walk for any considerable distance, but it was 
admitted that he could and did walk about town. So here, while appellee is not 
rendered absolutely helpless, by reason of the arthritic condition of his feet, 
the proof is quite substantial that it prevents him from performing acts necessary 
to the prosecution of his business in substantially the same way he had previously 
done so. On the whole, we think the evidence made a case for the jury and that 
the court did not err in refusing to direct a verdict. A&tna Life Ins. Co. v. 
Spencer, 182 Ark. 496, 32 S.W.2d 310; Missouri State Life Ins. Co. v. Johnson, 
186 Ark. 519, 54 S.W.2d 407. 

[2,3] The second and final assignment of error urged for a reversal of the 
judgment relates to two alleged hypothetical questions, one asked of Dr. Matthews 
and the other of Dr. McGill. We do not set these questions out as they are 
rather lengthy. The question asked Dr. Matthews, after assuming a number of 
facts which had been offered in evidence, concluded as follows: “and that when 
a man is so disabled that he cannot do and perform all of the substantial and 
material things of his occupation, then was Mr. Norman totally disabled in 
1933?” The question asked Dr. McGill was somewhat mixed up and involved 
but the fact sought to be established by the opinion of the witnesses in both 
questions was whether appellee was disabled in 1933. Both doctors answered 
that they thought he was so disabled. While the questions might have been 
improper in the form asked, we think no prejudicial error resulted because Mr. 
Norman had already testified that he had become disabled in 1933, and_ the 
opinion of these witnesses, who did not examine him in 1933, could not have 
been much more than a guess. The objection made to the questions was general 
in its nature. It pointed out nothing specifically wrong, counsel simply stating, 
“T object.” It is not insisted that the questions as a whole were objectionable, 
only that some parts of them were, and the general objection was not sufficient 
to call to the attention of the court specific matter objected to. Evidently what 

counsel was trying to elicit was, if the appellee was disabled at the time witnesses 
examined him, was he disabled in 1933? We think no prejudicial error resulted 
in the action of the court in permitting the questions to be asked and answered. 

\ firmed. 
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Imler v. Williams et al 


IMLER v. WILLIAMS et al. No. 4—5080. 
Supreme Court of Arkansas. May 30, 1938. 
Rehearing Denied July 4, 1938. 
117 Southwestern Reporter (2d) 1053. 
3. CHANGE OF BENEFICIARY. 

Where policies were in possession of insured’s wife and could not be 
obtained, failure of insured, who was in last stages of a fatal illness, to send 
policies to insurer in attempt to make change of beneficiary pursuant to terms 
of policy was circumstance over which insured had no control and would be 
excused. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

4, CHANGE OF BENEFICIARY. 

Under life policies providing that every change of beneficiary must be 
made by written order to insurer accompanied by policy for indorsement of 
change on policy and that, unless so indorsed, change would be ineffective, an 
insured, who was confined to bed and who could not obtain policies from wife 
and who complied with all terms of the policies except sending policies in for 
indorsement and who had mental capacity to execute the request for change of 
beneficiary, made a valid change of beneficiary without forwarding policies to 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Appeal from Sebastian Chancery Court, Fort Smith District; C. M. Wof- 
ford, Chancellor. 

Action upon two life policies by Anna Williams Imler against New York Life 
Insurance Company, which filed an interpleader admitting liability and wherein 
Myrtle B. Williams intervened. From an adverse decree, plaintiff appeals. 

Reversed and remanded with directions. 

Gutenshon & Harris and Warner & Warner, all of Fort Smith, for 
appellant. 

Hill, Fitzhugh & Brizzolara, and T. W. M. Boone, all of Fort Smith, for 
appellee Myrtle B. Williams, 

GriFFIn SMmitH, Chief Justice. 

Howard P. Williams carried two policies of insurance on his life, written 
by New York Life Insurance Company. Each policy was for $5,000, and 
named Myrtle B. Williams, wife of the assured, as beneficiary. The assured 
died July 17, 1937, but during the day previous to death he executed directions 
to the insurance company that Anna Williams Imler, his sister, be substituted 
beneficiary as to each of the policies. Affidavits were attached to the requests, 
which were made on forms supplied by the company. 

The policies contained provisions that “The insured may at any time change 
the beneficiary, provided this policy is not then assigned. Every change of 
beneficiary must be made by written notice to the company at its home office, 
accompanied by the policy for indorsement of the change thereon by the 
Company, and unless so indorsed the change shall not take effect.” 

On the same day the assured undertook to change beneficiary, he executed 
his last will and testament, saying: “I give and bequeath to my wife, Myrtle B. 
Williams, and to my sister, Anna Williams Imler, in equal shares and to share 
and share alike, all my money, notes, bonds and other income. * * * I give 
and bequeath to my sister, Anna Williams Imler, all the benefits and money 
due on New York Life Insurance policies numbered 6,992,724 and 6,995,116 as 
the beneficiary thereof. The beneficiary of said life insurance policies was 
changed by me on the 16th day of July, 1937, naming my sister, Anna Williams 
Imler, the beneficiary.” 

Requests for change of beneficiary were received by the Little Rock branch 
of New York Life Insurance Company July 17, together with the affidavits. The 
affidavits contained substantially the following: “I am now confined in the 
Sparks Memorial Hospital in the City of Fort Smith, Arkansas, and am unable 
to leave my hed. I am insured under Policy No. 6,992,724. Said policy is now 
in the safety deposit box at the Merchants National Bank. This safety deposit 
box is in the name of my wife and she has refused to open it or permit anyone 
else to open it. She has the key to said box in her possession. It is now my 
desire to change the beneficiary in said policy to my sister, Anna Williams 
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Imler. Our joint possessions have been held in said safety deposit box for 
some time past. 1 am unable by reason of the refusal of my wife to open said 
box to obtain possession of said insurance policy. It is my desire and my 
intention that the change of beneficiary under said policy be effective imme- 
diately, and that Anna Williams Imler be named that beneficiary.” The 
second affidavit, pertaining to the other policy, was similar. 

After Mr. Williams died, both Mrs. Williams and Mrs. Imler claimed the 
insurance, 

September 11, 1937, Mrs. Imler filed suit in chancery against New York 
Life Insurance Company. The following day the insurance company filed an 
interpleader, admitting liability, and asking that it be permitted to pay the 
money into court. Mrs. Williams immediately filed motion to require Mrs 
Imler to make her complaint more definite and certain, and the plaintiff filed 
an amended answer sufficiently amplifying. Mrs. Williams then intervened. 
She admitted the policies in question were in her possession, and had not been 
iti possession of the assured from date of their delivery. She denied that her 
husband paid the premiums; denied Mrs. Imler had been legally named 
beneficiary, and denied all other material matters of the complaint. She 
alleged that the assured orally assigned and delivered the policies to her; 
that such action was a gift completed by delivery; that thereupon the policies 
became her sole and individual property, and that her husband had never claimed 
any interest in them. She further alleged that she and her husband owned 
several pieces of real property as tenants by the entirety; that with consent of 
her husband she collected rents from such property, and in addition she had 
her personal earnings; also, that her husband regularly turned his salary check 
over to her, informing her the money was hers to be used as she saw fit, with 
the request that she place to his credit in the bank only such sums as he might 
need for current expenses. She alleged that she paid part of the premiums 
on the policies through her individual checks, and that her husband, when she 
made such payments, and at the times she repaid loans against the policies, 
told her the policies were hers, advising that the premiums should be kept up, 
and the loans should be paid off at the earliest possible moment. She denied 
statements in the affidavits made by her husband to the effect that she had 
refused to turn the policies over to him. Finally, it was alleged that at the 
time changes of beneficiary were made Mr. Williams was extremely ill; that 
he had been ill for some time, and his mind was so impaired he could not 
understand business matters, or appreciate the effect of his acts: “He had no 
mental capacity to make such alleged changes. Such changes were made 
through the undue influence exercised upon him by his sister, the plaintiff herein, 
and by his physician and others whose names are to this intervener unknown.” 

It was then alleged that in the purported will, dated June 16, 1937, there 
was a declaration that the beneficiary in the policies had been changed earlier 
that day. Mrs. Williams stated that no children were born to her and her 
husband; that she renounced the will and elected to take dower. It was then 
urged that, even if the change of beneficiary should be upheld, the assured had 
the legal right to devise said policies in his will, and the will, if otherwise 
valid, would supersede the previous change of beneficiary, and she would be 
entitled to a one-half interest therein. 

The chancellor found that the assured signed the forms requesting changes 
of beneficiary; that, at the time of signing, his mind was so impaired he could 
not understand business matters and did not comprehend the effect of his act: 
that the acts were insufficient to accomplish the purposes sought because of a 
failure to send the policies to the home office for indorsement, and because 
there was no effort, in good faith, to procure such policies; that no gift or 
assignment of the policies was made by the assured. No finding was made as 
to the rights, if any, the intervener might have to subrogation or to one-half 
of the proceeds of the policies as widow renouncing dower, “because such 
issue would only arise should the claim of a change of beneficiary be sustained.” 
In conclusion it was found that a preponderance of the testimony sustained 
rights of the intervener, and that the plaintiff had failed to show a cause of 
action. 

Appellee relies upon these propositions: (1) That the weight of evidence 
sustains the chancellor’s finding of mental incapacity. (2) That the change of 
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beneficiary was not effective. (3) That if the will is valid, still the widow 1s 
entitled to one-half of the insurance. In support of these contentions, appellee 
argues (a) the conflict of testimony between Mrs. Williams and Mrs. Imler; 
(b) the facts and circumstances attending medical treatment; (c) the circum- 
stances surrounding the patient at the time the attempted change in beneficiary 
was made and the will executed; (d) the domestic relations between husband 
and wife; and (e) that the policies belonged to Mrs. Williams, there having 
been an executed gift. 

{1] (1) The weight of evidence does not sustain the chancellor’s finding of 
mental incapacity. On the contrary, we are of the opinion the decided weight 
was otherwise. A great deal of the evidence on behalf of appellant has been 
set out in detail in order that its import ahd effect may be considered. Among 
the witnesses on each side of the controversy are men and women of the 
highest character, whose sincerity of purpose cannot be questioned. There is 
strong testimony that the relationship existing between husband and wife dur- 
ing the closing days of Mr. Williams’ life was strained. It is in evidence that 
Mrs. Williams had threatened to leave her husband and that she contemplated 
a divorce. This is denied by Mrs. Williams; but it is affirmed by disinterested 
witnesses. 

Claude Cain, agent for the Insurance Company, testified that between July 
12 and 14 the assured called him over the telephone and stated that he wanted 
to make a change in his beneficiary. At that time he requested that blank 
forms be supplied. Dr. Smith testified that Williams asked him if it would 
be permissible to see Mr. Harris, saying he wanted to change his beneficiary. 

Mrs. Williams testified that Mr. and Mrs. Imler left the Williams home 
and returned to Kansas City on Monday “before his death.” July 11 was the 
Monday before the death Saturday, July 17. |When they left] “I told Mrs. 
Imler I would write her a card or letter every day telling how he was improv- 
ing in mind and body. * * * On Tuesday Mr. Williams continued to improve 
over the condition he had been in the previous week. That afternoon I gave 
him a good bath and he dressed. It was the first time he had dressed since his 
return from the hospital in June, and I was very encouraged, very hopeful. I 
wrote Mrs. Imler that he was back in his right mind. * * * I thought he was 
coming back to his right mind. In a way he was.” 

Mrs. Williams then stated that on Wednesday her husband announced 
he was going to buy a Ford car and undertake to go back to work for the 
Wards, or get a job elsewhere: “I thought anyone could see, by his physical 
condition, that he could not go to work. On Thursday he continued to improve. 
He was carried to the hospital Friday. * * * Mrs. Imler went to the. hospital 
with him. It was about 11 o’clock [in the morning]. He could hardly sit up 
and he could hardly talk, much less reason, and he couldn’t hold a bottle of 
cocoa before he left. I didn’t see him any more until 7:30 Saturday night.” 

The Tuesday referred to by Mrs. Williams was July 13. Mr. Cain’s state- 
ment, therefore, that the assured called him on the telephone, probably between 
the 12th and 14th, covered the same period. Then, according to Mrs. Williams, 
“On Thursday he continued to improve and on Thursday he was still about the 
same that he was on Wednesday, physically and mentally.” 

The only three physicians who testified—Drs. Smith, Chamberlin, and 
Johnson—either affirmed that the patient was sane, or stated they noticed 
nothing to the contrary. 

[2] Severe illness, regardless of its intensity, and regardless of the near 
approach of death, will not of itself prevent one from exercising his or her 
discretion in disposing of property. In the case at bar the assured was able 
to sign his name and to discuss the nature of the business in hand. 

|3, 4] Failure of the assured to send the policies to the insurance company 
was a circumstance over which he had no control, and such failure will be 
excused. 37 C.J. § 350; 2 Couch Cyclopedia of Insurance Law §§ 322, 323; 4 
Cooley’s Briefs on Insurance p. 3372; 8 Cooley p. 1000; 78 A.L.R. 970, 974, 975. 

In Pedron vy. Olds, 193 Ark. 1026, 105 S.W.2d 70, there was no attempt to 
change the beneficiary in the manner provided by the policy. There, as here, 
the beneficiary had no vested interest. By will the assured’s daughter was 
substituted for his wife as beneficiary. It was held (page 72): “The provision 
in the will conflicted with the provision in the policy designating appellant 
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as beneficiary, and, this being the insured’s last expression on the subject, it 
ought to control. * * * It appears to us that the provisions in the policies above 
set out relating to change in beneficiary were made for the benefit and pro- 
tection of the insurer, as well as for the benefit of the insured. The purpose 


was to make certain and definite the person to whom the proceeds of the 


policy were to go upon the death of the insured and it does not appear to us 
that any serious consequences could result adversely to the insurer’s interest 
by permitting a change in beneficiary to be made by will.” 

If a change of beneficiary can be made by will, without surrender of the 
policy in those cases where by express terms it is stipulated in the contract 
that the only manner by which such substitution can be effectuated is through 
surrender for indorsement, then, by analogy, a change can be made at the 
instance of the assured in the circumstances reflected here. 

Having reached the conclusion that Howard Williams had the mental 
capacity to execute the request for a change of beneficiary, and that he 
expressed such intent, and substantially complied with the insurance agree- 
ment, it follows that the decree must be reversed. The cause is remanded with 
directions to enter judgment in favor of appellant. 


METROPOLITAN LIFE INS. CO. v. PETTY. No. 4—5110. 
Supreme Court of Arkansas. June 20, 1938. 
118 Southwestern Reporter (2d) 248. 
DISEASE. 

In suit for total and permanent disability benefits under policy which had 
been written in reliance on insured’s statement that he had never suffered 
from a disease of the brain or nervous system, evidence required verdict for 
insurer on ground that insured had a nervous disease prior to issuance of 
policy and that disability was an outgrowth of that disease, where insured tes- 
tified that four years before application for insurance he had noticed nervous 
symptoms suggestive of paralysis and that those symptoms had grown steadily 
worse, resulting in partial loss of bodily functions, and affidavit filed by insured 
with the United States Veterans’ Bureau was to the same effect. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Circuit Court, Izard County; John L. Bledsoe, Judge. 

Action by Charles C. Petty against the Metropolitan Life Insurance Com- 
pany to recover on a policy compensating total and permanent disability. From 
a judgment in favor of the plaintiff, the defendant appeals. 

Judgment reversed and cause dismissed. 

Moore, Burrow & Chowning, of Little Rock, for appellant. 

John C. Ashley, of Melbourne, for appellee. 

GrirFin Smitu, Chief Justice. 

April 2, 1925, appellant issued to appellee its policy of insurance, which by 
supplemental stipulation would pay $50 per month if the assured became totally 
and permanently disabled as a result of bodily injuries or disease occurring 
and originating after issuance of such policy, “so as to prevent [the assured] 
from engaging in any occupation and performing any work for compensation 
and profit.” A further condition is that benefits are not payable “if disability 
shall have resulted from bodily injuries sustained * * * while the insured is in 
the military or naval service in time of war.” 

Appellant filed his complaint August 31, 1937, alleging that he had been 
totally and permanently disabled since May 1, 1936: “He has suffered from a 
general weakened condition; is very nervous, tottery, physically run down 
and unable to perform any kind of manual labor, fand is] suffering from what 
the doctors who have examined him call Parkinson’s disease.” 

The answer was a denial of liability: “The present disability of the plaintiff 
upon which he relies for a recovery is based upon a disease which occurred and 
originated and existed prior to the issuance of the policy, and said disability 
does not constitute the basis of a valid claim for total and permanent disability 
benefits under said policy.” 

In making application for insurance, appellee gave a negative answer to the 
question: “Have you ever suffered from any ailment or disease of the brain or 
nervous system?” 
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The answer presents two defenses: (1) That at the time application for 
insurance was made, appellee was suffering from a disease of the nervous 
system, and (2) that the disability of which appellee now complains is not total 
and permanent within the meaning of the policy. 

It is also objected that the court erred in excluding as hearsay certain 
original government records which showed the disability rating given appellee 
b; the Veterans’ Bureau. This objection will not be discussed for the reason 
that the judgment must be reversed on questions of fact. 

Appellee testified on direct examination that in June, 1936, he submitted to 
appellant what he considered to be sufficient proof of disability. 

On cross-examination he testified that he was 44 years of age; was in the 
army 26 months and overseas eleven months during the World War. When 
appellee was asked as to his general health during army service, his counsel 
objected, saying: “| did not examine him upon his present physical condition. 
Nothing was asked about his present or past physical condition. I merely 
asked if he made proof to the Company—that was the only question.” 

The court’s ruling was: “If the defendant brings out new matter, it will 
have to make the plaintiff its own witness.” 

Thereafter, appellee testified: That he was on duty regularly while over- 
seas; did not recall having been on the sick list. Was discharged from the 
army in 1919, and a considerable time after that applied to the government for 
permanent and total disability benefits; did not remember when he first applied, 
but thought it was in 1935; based application for a government pension on his 
physical condition at the time. 

“Q. What condition did you state to the government you had at that time, 
cr suffered from? <A. Partial loss of my right side. Pension was allowed at 
$30 per month, which I am still receiving. Q. Mr. Petty, are you engaged in 
any employment at this time? A. I am part of the time. * * * Have been with 
Calico Rock Hardware Company since February, 1933, working continuously 
with the exception of six weeks in 1935 while I was in the hospital, and a few 
times off while sick at home. My duties at the store were to take care of the 
correspondence, check in freight, and wait on the trade some. That is what 
I was doing when I first went with the hardware company, and I still have 
the same duties. I worked a little this morning, but didn’t work yesterday 
because I was here in court. In Batesville, before moving to Calico Rock, I 
worked for Parks Hardware Company, Fortenberry & Petty, and Rosenthal 
Hardware Company. * * * When I came back from the army I spent about a 
year with Rosenthal Hardware Company. After that I went with C. T. Abeles 
& Company in Little Rock, and quit there and came back with Rosenthal and 
worked with them until Mr. Fortenberry and I went into business in 1928—I 
don’t remember the date; 1927 or 1928. * * * I think I was employed by 
Rosenthal when I took out the policy of insurance April 2, 1925—I am reason- 
ably sure it was Rosenthal. Prior to my army service I had worked for Rosen- 
thal—in 1914 or 1915, and when I came back I worked for them again. * * * I 
waited on the trade, handled freight, and was receiving man and shipping 
clerk. * * * What I mean by ‘freight’ was nails, iron, and stuff like that coming 
in ahd going out; I checked it in and unloaded it in and out. While with 
Abeles & Company I was salesman in the paint department. I worked there 
regularly and continuously for a period of time and came back to Batesville 
and went to work for Rosenthal Hardware Company. When it went out of 
business I and another man bought Rosenthal out; we formed the company 
cf Fortenberry & Petty. My duties then were about the same as before. We 
sold out to Parks Hardware Company and I then worked for Parks. About 
that time my health began to fail. 

“Q. Now, about what time was that when your health began to fail? A. 
That was in 1921 or 1922. Q. When you were with Parks Hardware Company? 
A. I am not positive of the dates. Q. Are you positive of the years, or either 
one of them? A. No, I can’t be postive, because I don’t know. Q. You don’t 
know whether it was in 1921 or 1933? A. No, I don’t. Q. Was it one of 
these years? \. | don’t know. Q. When did you leave Parks Hardware Com- 
pany? A. January, 1933, I believe. That was when I came to Calico Rock, 
but not for a month after that. While working for Parks Hardware Company 
T had a severe case of flu, in November or December, 1932. 
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“Q. When did you first notice your health began to fail? Fix it as near 
as you can to the year—you should have a recollection of that within a year.” 

Counsel for appellee: “I wish at this time to object to this line of questions 
for the reason that they have not pleaded that he was disabled at the time 
the policy was issued. They do not plead in their answer that there was fraud 
or false representation in his application to obtain the policy, and they do not 
plead that he was disabled at the time.” The objection was overruled. 

“Q. Now, Mr. Petty, I don’t expect you to remember the day or week, but 
as close as you can tell, when did you first notice your health failing? A. I 
don’t know when it was, but it was noticeable in 1925. At that time. I was 
employed by Rosenthal Hardware Company. I did radio work and my right 
hand would become shaky; I wouldn’t be able to hold a soldering iron. * * * | 
couldn’t walk as well as formerly. * * * I limped somewhat, but suffered no 
pain. * * * ] would drag my right leg. . You had to drag it when you 
walked? A. No, it just didn’t operate good. Q. Didn’t follow through right? 
A. That is right. * * * I notice this at intervals, after walking a considerable 
period of time. 

“Q. You didn’t notice any other elements at the time besides your hand in 
handling or holding a soldering iron? A. Well, yes, and'no. Q. What other 
thing did you notice? A. The general feeling of well-being—I didn’t have. I 
slept well, but had a loss of appetite. * * * I attributed-it to close confinement, 
and didn’t have a doctor. Q. Did that grow gradually worse? A. At times it 
would be worse, and other times I could get along all right. Q. But what has 
been the progress of it since that time? A. It has grown steadily worse. Q. 
Has this condition you mentioned in your right leg grown steadily worse? 
A. In the last two or three years it has. Q. And the condition of your hand 
that you noticed that kept you from operating a soldering iron—has it grown 
steadily worse? <A. | had noticed it worse in the last three or four years.” 

The witness then stated that when he applied for a pension, he asked ior 
one of non-service classification, and was granted that kind. 

“Q. Did the Metropolitan Life Insurance Company ask you for authority te 
examine your Veterans’ Bureau records on your pension? A. They did. Q. 
And you refused to let them do that? A. On advice [of a Red Cross repre- 
sentative] I did. He [O. A. Pence] was the liaison officer between the Vet- 
erans’ Administration and myself. * * * I turned my claim over to him. * * * 
I filled out the papers he sent me, and he would see they were properly pre- 
pared. When my claim was certified out, I was advised to apply for service 
connected pension. * * * It has been passed on by the Veterans’ Bureau in 
Little Rock and disallowed, and I have appealed. The appeal is still pending. 
* * * When I made the application for service connected pension I was told 
by Mr. Pence I was entitled to it * * * for the reason that my condition was 
supposed to be caused by service in the army. Q. In other words, you thought 
you were entitled to a service connected pension because your condition, you 
thought, was caused by your service in the army? A. Yes, sir.” 

Appellee further testified that at the time the policy was issued there was 
no disability clause attached, but an agent of the Company approached him, 
suggesting the additional coverage, calling for an increase in premium. 

“Q. At the time the disability clause was taken out, that was subsequent to 
vour noticing vour health was failing? A. I presume so, but I don’t remember. 
Q. You testified awhile ago you noticed your health began to fail before you 
took out the policy. If you took out the policy prior to the time the disability 
rider was attached, then you must have noticed it was failing before you took out 
the disability rider. A. That is possibly true. 

“Q. Is the trouble you are suffering from now, in your opinion, the natural 
result of the condition you felt back in 1925? A. I don’t know. In some ways 
it is a continuation of the trouble, and in others it is entirely different. * * * I 
notice conditions now that I think are new.” . 

On redirect examination, conducted in the nature of cross examination, 
appellee stated that he was not certain as to, the beginning of disability referred 
to as having been noticed in 1921 or 1922; that it must have been 1931 and 
1932—“It must have been that way, because in 1921 and 1922 I was working 
for Rosenthal Hardware Company.” 

There was this further testimony by appellee: “I have lost partial use of 
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my right leg. * * * I can use my right hand a little. * * * My right side is 
drawn and shakes. * * * I can move it around readily in a way, but not to 
throw a stone or drive a nail. * * * I cannot use my right leg very well—partly 
drag it when I walk. * * * My limbs do not pain me. * * * I am still perform- 
ing some duties for the Calico Rock Hardware Company.” 

An affidavit filed by appellee with the Veterans’ Bureau in support of his 
application for service connected total and permanent disability, dated January 
20, 1936, contains these statements: “My nervous condition became noticeable 
while I was employed by Chas. T. Abeles & Company, Little Rock, in 1921. The 
most noticeable thing at that time was the tendency to carry my right hand 
at about a level with my waist and at times difficulty in writing. * * * After com- 
ing back to Batesville to work, the trouble gradually grew worse so that I could 
not write with any speed or keep up a continuous motion with my right hand, 
such as driving nails. * * * I tried to conceal it as much as possible. At times 
1 walked with a limp which at the time I thought was caused by some trouble 
with my foot, but I have learned since that it was not the cause. * * * ” 

We have quoted extensively from appellee’s testimony because it shows 
beyond reasonable doubt (1) that appellee was afflicted with a disease of the 
nervous system at the time he applied for insurance; (2) that the condition of 
which he now complains is a continuation of the malady existing in March, 
1925, symptoms of which relate back to 1921; (3) that such symptoms were 
apparent to appellee while he was working for Chas. T. Abeles & Company, 
and (4) that appellee, in applying to the Veterans’ Bureau for service con- 
nected disability compensation, regarded his affliction as one originating during 
the period of his army service. 

The judgment is reversed and the cause dismissed. 


PROGRESSIVE LIFE INS. CO. v. HULBERT. No. 4—5104, 
Supreme Court of Arkansas. June 6, 1938. 
Rehearing Denied July 11, 1938. 
118 Southwestern Reporter (2d) 268. 
1. WARRANTY OF HEALTH. 

Where life policy application provided that representations as to physical 
condition of applicant were true, were made to obtain insurance and were 
warranties and covenants, and policy provided that no obligation was assumed 
by insurer unless applicant was in sound health on date of delivery of policy, 
applicant’s answers relating to health were warranties and not mere represen- 
tations or statements of belief. 

(For other cases, see Insurance, Dec. Dig. § 265.) 

4. HOSPITAL RECORDS. 

In action on life policy, where insurer defended on ground that insured’s 
Warranty as to good health at time of application was false, hospital records, 
which were admissible under provision of policy, and testimony of physician 
that physician thought insured had ruptured gastric ulcers and that physician 
understood that diagnoses of gastric ulcers were made several times prior to 
application for policy, were not conclusive as to whether insured had gastric 
ulcers when policy was delivered, but were merely evidentiary. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

». ULCERS. 

In action on life policy, where insurer defended on ground that insured’s 
Warranty as to good health at time of application was false, under evidence that 
physican who attended insured at death thought death was caused by ruptured 
gastric ulcers and that diagnoses of gastric ulcers had been made several times 
prior to insured’s application for policy, question whether insured had gastric 
ulcers at time policy was delivered, so as to release insurer from liability, was 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 669[7].) 

7, DEMAND. 

In action on life policy, where plaintiff sought recovery of $400 but court 

was of opinion that under the policy a recovery could not be for more than 
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$266.67, it was within court’s discretion to permit plaintiff to amend complaint 
by reducing the amount sued for to $266.67. 

(For other cases, see Insurance, Dec. Dig. § 643[1].) 

8. PENALTY. 

In action on life policy, where court was of opinion that recovery could not 
be for the amount sued for and permitted plaintiff to amend complaint by reducing 
the amount sued for, insurer continued to insist that plaintiff was not entitled to 
recover anything and plaintiff recovered the reduced sum, court properly ordered 
judgment for penalty provided by statute and for attorney’s fees as against 
contention that judgment therefor could not be allowed because plaintiff did not 
recover the sum sued for. Pope’s Dig. § 7670. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

9. ATTORNEY’S FEE. 

An award of $50 attorney’s fee held not excessive in a suit where plaintiff 
recovered $266.67 on a life policy. Pope’s Dig. § 7670. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Circuit Court, Pike County, Minor W. Millwee, Judge. 

Action on a life policy by Edna Lee Hulbert against the Progressive Life 
Insurance Company. Judgment for plaintiff for $266.67 with a penalty of 12 
per cent. and $50 attorney’s fees, and defendant appeals. 

Affirmed. 

Duty & Duty, of Rogers, and E. M. Arnold, of Little Rock, for appellant. 

Tom Kidd, of Murfreesboro, for appellee. 

Frank G. Situ, Justice. 

This is a suit upon an insurance policy issued by appellant upon the life of 
E. D. Hulbert on March 11, 1936. The insured died March 17, 1937. Liability 
on the policy is denied upon the ground that the insured was suffering from 
gastric ulcers when the policy was written, whereas, in his answers to the 
questions contained in the application for the insurance, he had stated that he 
was in sound health. 

}1] The policy here sued on is identical with the policy sued on in the case 
of Progressive Life Ins. Co. v. Preston, 194 Ark. 84, 105 S.W.2d 549, it being 
provided in this policy, as it was in that, that no obligation was assumed unless 
the applicant was in sound health on the date of the delivery of the policy. 
The answers of the applicants for the insurance in each case were expressly made 
warranties as to the state of the applicant’s health. In the former case a recovery 
was denied in the suit of the beneficiary upon the policy because the insured 
had tuberculosis when the policy was delivered. Under the terms of the policy 
it was held that the applicant’s statements as to the condition of his health 
were in the nature of an absolute agreement, and were not mere statements 
of belief. We must, of course, give the same provisions of the policy here sued 
on the same construction. 

The question for decision is, therefore, the one of fact whether the insured 
had stomach ulcers when the policy was delivered, the undisputed testimony 
being to the effect that one suffering from stomach ulcers could not be said 
to be in sound health. 

Upon this issue the court charged the jury that “ * * * the term ‘Sound 
health’ means that a person is in fact free from any disease or ailment which 
tends seriously to affect the health,” and that there could be no recovery unless 
the insured was in sound health. 


The testimony on behalf of the plaintiff was to the effect that the insured 
was not only of sound health when the policy was delivered but that he con- 
tinued to be, for some time thereafter, in vigorous health; that he was an athlete 
and taught wrestling and boxing to the young men in his neighborhood and 
participated in these sports; that he was a hearty eater and ate what he 
pleased and suffered no discomfort on that account; that he ate various foods, 
which the testimony shows would have caused great distress to one suffering 
from stomach ulcers, without suffering any pain or distress. 

Opposed to this testimony was the following: Mrs. Breitenberg, who at one 
time had been a neighbor, testified that the insured had told her at a time prior to 
the issuance of the policy that he suffered from stomach trouble and was on a 
diet consisting of light foods. She further testified by deposition that she was 
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at the insured’s home on one occasion before the issuance of the policy and that 
he was attended by Dr. Browning, and the doctor told her the insured “Is pretty 
sick in his stomach, ulcers of the stomach or whatever you call it.” This witness 
also testified that in 1931 the insured’s wife had to cook special foods for him. 

[2] The testimony concerning what Dr. Browning had said was incompetent 
as hearsay. There was testimony also to the effect that Dr. Gould—and not Dr. 
Browning—was the family physician. The testimony as to the insured being able 
to eat only specially prepared foods was categorically denied by several wit- 
nesses, one of whom had worked for and boarded with the insured for three 
months. This witness said that during the three months he lived in insured’s home 
he had never heard of insured being ill or on a diet; that the insured ate heartily 
of all foods placed on the table, including pork and other kinds of meats, and that 
the insured appeared to be in robust health and “was one of the strongest men I 
ever saw.” 

It was testified also by several witnesses that the reputation of Mrs. Breitenberg 
for truth and morality was very bad, and it is evident that the jury disregarded 
her testimony as being untrue. 

Dr. Gould was the insured’s family physician for five years, this period cover- 
ing in part the time it is said the insured had stomach ulcers. Dr. Gould testified 
that he had treated the insured’s wife and babies, but that he had never givén 
insured a dose of medicine, and that if the insured had ever been sick he had 
never heard of it; that he did on one occasion sell insured some syrup of pepsin, 
but this may have been for one of the babies. 

Dr. Stockes testified that he was called to attend the insured in March, 1937, 
and found him suffering from a bowel obstruction, and upon his suggestion 
insured went to the hospital of Dr. Buchanan in Prescott, where the insured died 
two days after entering the hospital. 

A witness for defendant testified that the insured suffered from indigestion 
and ate sparingly specially prepared foods. But, as has been said, there was much 
testimony to the contrary. 

Dr. Buchanan, testifying as a witness in appellant’s behalf, produced the 
records of his hospital relating to the treatment of insured in the hospital. Insured 
was admitted March 15th, and died during the night of March 16th. The patient 
had agonizing pains in his abdomen, which only a hypodermic could relieve. The 
clinical history 6f the patient was taken upon his admission to the hospital. An 
assistant to Dr. Buchanan filled the blanks upon insured’s admission. It was 
there written that insured had “Never been sick to amount to anything except in 
past years diagnosis on several occasions of gastric ulcers was made,” but this 
record also recites “no digestive disturbances for the past three or four years.” 
Dr. Buchanan testified that the patient was desperately sick when he entered the 
hospital and that “There was a question as to whether he had intestinal obstruc- 
tion or gastric ulcers, ruptured gastric ulcers, I notice I say I thought he had rup- 
tured gastric ulcers.” This last statement was a portion of the hospital record 
which Dr. Buchanan had himself written. But the doctor admitted that he did 
not know how long the patient had had the ulcers and that he could not tell 
whether he had them on March 6, 1936, this being the date of the policy. Inter- 
preting the record made by his assistant Dr. Buchanan testified: “The way I 
understand it he had had diagnosis made several times prior to that time but 
hadn’t bothered him any in the least—had no digestive disturbances, doesn’t give 
any date as to when diagnosis was made, he said for the last three or four years 
he had no digestive disturbances. Usually when you have gastric ulcers you do 
have small obstructions.” 

The authorities are not agreed upon the admissibility of hospital records, and 
the case of Lund v. Olson, 182 Minn. 204, 234 N.W. 310, 75 A.L.R. 371, contains 
an extensive annotation on the subject. In some of the cases there cited the 
hospital records were excluded under the rule against hearsay evidence, and in 
other cases they were excluded as being privileged communications. 

Professor Wigmore says hospital records should be admitted, and that they 
have been made admissible by statute in some States. Vol. 3 Wigmore on Evi- 
dence, Sec. 1707, page 662. 

_ [3-6] There is no question in this case as to the hospital records being inad- 
missible as a privileged communication, inasmuch as both the policy and the 
stipulation of the beneficiary in the: proof of death expressly give assent to the 
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introduction of “all hospital and medical records.” But we do not regard these 
records, nor the testimony of Dr. Buchanan relating to them, as conclusive of the 
question whether insured had gastric ulcers when the policy was delivered. The 
testimony, in its entirety, presents the question of fact whether insured had gastric 
ulcers when the policy was deliveréd. Dr. Buchanan declined to say that insured 
did have these ulcers at that time, although, in answer to certain hypothetical 
questions, he expressed the opinion that insured did then have them. But the 
hypotheses upon which the questions were asked and answers given were based 
to a material extent upon the testimony of Mrs. Breitenberg, and if her testimony 
is discarded as untrue the value of the expert’s testimony is destroyed, and, as 
has been said, the jury may not have believed her testimony, and it cannot be 
said that it was an arbitrary act on the part of the jury to do so. 

Appellee sued for $400, and asked an instruction telling the jury that the ver- 
dict should be for that sum if the jury found for the plaintiff. The court was of 
opinion that under the policy a recovery could not be for more than $266.67, 
whereupon the plaintiff amended her complaint by reducing the amount sued for 
to $266.67, and requested an instruction, numbered 2, telling the jury the verdict 
should be for that sum if the defendant was found liable on the policy. 

’ There was a verdict for the plaintiff in the sum of $266.67, upon which the 
court awarded judgment for an attorney’s fee of $50 and for a penalty of 12 per 
cent. It is insisted that it was error to award judgment for the penalty and the 
attorney’s fee for the reason that the plaintiff did not recover the sum sued for. 
Sec. 7670, Pope’s Digest. 

|7, 8] But the sum finally sued for was $266.67, and it was within the discre- 
tion of the court to permit this amendment. Had the insurance company offered 
to confess judgment for this amount when the complaint was amended it would 
have been proper to enter a judgment for that amount without penalty or attorney's 
fee. But this was not done. The defendant then insisted and now insists that the 
plaintiff was not entitled to recover anything. 

[9] It was not error, therefore, to award judgment for the penalty provided 
by statute, and for the attorney’s fee, which does not appear to be excessive. 

[10] A reversal is asked upon account of the closing argument of counsel for 
appellee, in the course of which he stated that the country would he better off 
if an insurance company that will not pay legal claims were put out of business by 
the people. Upon objection being made the court admonished the jury that “Attor- 
neys have a right to express their opinion on the evidence, but in arriving at your 
verdict in this case the only thing you will consider is the testimony you heard 
from the witness stand and the law as given to you by the court.” 

We think this was an improper argument: but we also think any prejudice 
which might have resulted therefrom was removed by the instruction of the court 
relating to it. The attorney made no statement of fact, but merely expressed 
his opinion as to what the policy of the law should be in refusing to permit insur- 
ance companies to operate which refuse to pay legal claims. He did not ask the 
jury to return a verdict in plaintiff's favor although the law and testimony did 
not require that action, and the court told the jury that “in arriving at your verdict 
in this case the only thing you will consider is the testimony you heard from the 
witness stand and the law as given to you by the court.” Anderson v. Erberich, 
Ark., 112 S.W.2d 634. 

Upon the whole case we find ‘no error, and as the testimony is legally sufficient 
to support the verdict the judgment must be affirmed, and it is so ordered. 


WRIGHT v. PRUDENTIAL INS. CO. OF AMERICA. Civ. 2055. 
District Court of Appeal, Fourth District, California. June 21, 1938. 
80 Pacific Reporter (2d) 752. 
1. TOTAL DISABILITY. 

Evidence indicating that workman suffering from disseminated sclerosis had 
become so disabled that while group life policy was still in force he should have 
stopped work permanently and entirely, but that workman continued to follow 
his occupation as best he could, though inefficiently, and to receive full compen- 
sation, until policy was no longer in force, held to authorize recovery of disability 
benefits on ground that workman was “totally and permanently disabled” so 





Life] Wright v. Prudential Ins. Co. of America 937 


as to be “wholly, continuously and permanently unable to perform any work 
for any kind of compensation” within terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2, PERMANENT DISABILITY. 

The test of total permanent “disability,” within terms of group life policy 
with disability provisions requiring that insured be “wholly, continuously and 
permanently unable to perform any work,” is not what insured actually did in 
effort to perform his duties, but what, in the exercise of due prudence, he was 
reasonably able to do. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

4, LOSS OF SIGHT. 

Under group life policy providing total and permanent disability benefits, 
and also providing that loss of sight of both eyes, or of use of both hands, or 
feet, or one hand and one foot should constitute total and permanent disability, 
it is not essential that any of such specified situations occur in order that there 
be such disability, but only that some ailment or combination of ailments result 
in disability. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

5. SUBSTITUTION. 

Where employer substituted cheaper group life pa@licy without disability 
provisions for former policy that had disability provisions, not informing 
enployee of change nor decreasing wage deductions in consequence of such 
substitution, and employee, when he demanded disability Senefits, was tendered 
a certificate issued under the substituted policy, reciting that “this certificate 
supersedes all former certificates issued * * * [under the former policy],” and 
accepted such certificate only after insurer informed him that “consideration 
will be given the claim” if disability occurred while former policy was in force, 
employee’s acceptance of new certificate did not preclude recovery of benefits. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

ANNIVERSARY. 

Where employee received individual certificate for group life insurance 
with disability provisions in April, though anniversary date of master policy 
was in December, increase of amount of insurance for employees of three years’ 
service, which individual certificate provided would take effect “on anniversary 
date of insurance contract,” did not become effective until December. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

ANNIVERSARY. 

Under group life policy providing for increase of disability benefits for 
employees of three years’ service, increase was automatic on anniversary date 
of master policy, irrespective of date of issuance of certificate of increase. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from Superior Court, Imperial County; V. N. Thompson, Judge. 

Action by David S. Wright against the Prudential Insurance Company of 
America, to recover disability benefits under group policy. From a judgment 
ior plaintiff, defendant appeals. 

Modified and, as modified, affirmed. 

Hickcox & Provence, of El Centro, for appellant. 

John G. Cope and H. R. Skinner, both of Los Angeles, for respondent. 

Haines, Justice pro tem. 

On December 1, 1925, the Imperial Valley Milk Producers Association, a 
corporation doing business in Imperial valley, to which we shall hereinafter 
refer as the “Milk Producers Association,” obtained from appellant, The 
Prudential Insurance Company of America, hereinafter referred to as “appellant 
insurer,” for the benefit of its employees, or such of them as should agree to 
participate therein, a policy of group insurance numbered G-1904, which was 
issued upon what is known as the one-year renewable term plan. To the 
original application for the policy made by the Milk Producers Association 
there was attached a schedule of the employees to be initially insured there- 
under, and the application, which became part of the contract, contained the 
following language: 
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“Each of said employees is to be insured in accordance with the following 
“Plan of Insurance 
“Scale of Benefits 

“(1) On effective date of contract, insured employees to have at least $500 
insurance. 

“(2) Insured employees whose term of service is one year, but less than 
two years, $1,000 insurance. 

“(3) Insured employees whose term of service is two years, but less 
than three years, $1,500 insurance. 

“(4) Insured employees whose term of service is three years or more, 
2,000 insurance. 

“(5) In future, no emplovee shall be eligible for insurance until one month 
ii service of Association. 

“(6) On anniversary date of insurance contract, each employee insured 
for less than $2,000 insurance to be increased according to above scale.” 

Under the head of “General Provisions” the master policy issued to the 
Milk Producers Association contained this clause: 

“Additions to the Number of Insured—New Employees of the Employer 
eligible for insurance in the group or class insured under this policy may from 
time to time, subject to evidence of insurability satisfactory to the Company, 
be added to the group or class originally insured hereunder, and, subject to the 
terms of the Policy, insted in accordance with the plan of insurance set forth 
in the application for this Policy, provided that no evidence of insurability will 
be required of employees added within sixty days from the date of eligibility 
according to the Plan*of Insurance. The employer shall notify the Company 
whenever such new employees are to be added, and, if premiums be payable 
otherwise than monthly, premium adjustments effective from the date when such 
additions are made shall be made as provided in the clause headed ‘Payment of 
Premiums’,’ The Employer’s payrolls and other similar records shall be open 
for inspection by the Company for the purpose of determining the amounts 
of insurance under this Policy and the premiums therefor.” 


The premiums were to be paid quarterly in advance by the Milk Producers 
Association to appellant, the insurer, the first payment to be made coincidentally 
with the issuance of the policy, in amounts fixed with reference to the ages 
of the respective employees, it being stipulated that the Milk Producers Asso- 
ciation and the employees should contribute jointly toward the amounts required 
to make the payments; that the contribution of the Milk Producers Association 
should not be less than 25 per cent of the total premium and the contribution 
of an individual employee not more than 60 cents per month for each thousand 
dollars of insurance. In the payment of any premium under the policy, except 
the first, a grace of 31 days, without interest, was to be allowed, during which 
the policy was to remain in force. It was provided with respect to renewals, 


that: 

“This policy is issued upon the one-year renewable term plan and may 
be renewed on each succeeding anniversary of its date for successive terms of 
one vear each, upon the payment on or before the date of each renewal of the 
premium for the amount of insurance to be renewed.” 

On December 20, 1926, by mutual agreement between the Milk Producers 
Association and the insurer the policy was so amended as to provide that 
December 21, 1926, and subsequent anniversaries thereto were to be considered 
and the anniversaries of the date of the policy for the purpose of renewals. The 
contemplated insurance was upon the lives of the respective employees, payable 
at death to such beneficiary as they should respectively designate, but a pro- 
vision for total and permanent disability benefits, for assured employees was 
also included. Respondent, Wright, who had previously been in the employ of 
the Milk Producers Association, re-entered its employ early in 1931, and signed an 
“authorization of payroll deduction” wherein and whereby he authorized the Milk 
Producers Association to deduct 30 cents a month from his wages to apply toward 
the premium for group insurance; and on April 15, 1931, pursuant to the terms 
of its said policy G-1904 appellant insurer issued to respondent an individual cer- 
tificate numbered 95 insuring respondent in the amount of $500. This certificate in 
which respondent is designated as “the employee” contains, among other provi- 
sions, the following: 
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“If the said employee, while less than sixty years of age, and while the insur- 
ance on the life of said employee under said Policy is in full force and effect 
shall become totally and permanently disabled or physically or mentally incapaci- 
tated to such an extent that he or she by reason of such disability or incapacity is 
rendered wholly, continuously and permanently unable to perform any work for 
any kind of compensation of financial value during the remainder of his or her 
lifetime, said amount of insurance will be paid to said employee either in one sum 
six months after the Company has received due proof of such disability or inca- 
pacity, or in monthly instalments during five years, the first instalment to be 
payable immediately upon receipt by the Company of due proof of such disability 
or incapacity; in accordance with the provisions of said Policy. The disability 
benefits will be granted subject to cessation, in accordance with the provisions 
of the Policy, should such disability or incapacity prove to be temporary and not 
permanent. The entire and irrecoverable loss of the sight of both eyes, or of 
the use of both hands, or of both feet, or of one hand and one foot, will be con- 
sidered total and permanent disability or incapacity within the meaning of the pro- 
visions of said Policy.” 

Respondent’s insurance was without further action on his part from time to 
time increased in amount. Respondent claims and the court found that under the 
terms of the group policy its amount became $2,000 as of April 15, 1934, that being 
three years after respondent actually acceded to the group insurance plan. Appel- 
lant insurer claims that the increase to $2,000 did not become effective until Decem- 
ber 1, 1934, as we take it, for the reason that a rider acknowledging such increase 
was issued bearing that date. Why that date should have been selected and 
inserted in the rider we do not know. At all times with which we are concerned 
there were deducted monthly by the Milk Producers Association from his wages 
and included by it in premiums which it paid quarterly to appellant insurer, 60 
cents per month for each thousand dollars of insurance carried by him, except that 
the first deduction in the amount of $1.20 which would correspond to a coverage 
of $2,000 was due on January 5, 1935, that is from respondent’s December wages. 

However, on December 21, 1934, the annual anniversary date of the said 
group policy G-1904, the Milk Producers Association, for reasons of economy, 
instead of renewing this policy, took out a substitute policy numbered G-4780, 
which omitted all provision for disability benefits and thenceforward paid to 
appellant insurer correspondingly reduced premiums. No change was, in conse- 
quence of this substitution, made in the amounts deducted from the wages of 
emiloyees as their contribution toward the payment of premiums. When this 
substitution was effected or attempted, appellant insurer issued to the Milk Pro- 
ducers Association individual certificates for its employees, including one numbered 
41 for respondent, but the assistant secretary of the Milk Producers Association 
neglected either to deliver this certificate to respondent, or acquaint him with 
the change in the policy carried and he seems to have known nothing about it 
until February 16, 1936, when the condition of his health compelled him to leave 
the employ of the Milk Producers Association, whereupon, upon demanding his 
disability benefits he was, for the first time, informed of the substitution and 
was tendered the said certificate 41, which he at first refused to accept, though 
on February 25, 1936, that is after he had left the employ of the Milk Producers 
\ssociation, he did accept it. This certificate 41 contains the language: 

“This certificate supersedes all former certificates issued to the employees 
named herein in connection with Group Life policy G-1904 which is no longer in 
force.” 

Respondent did not, however, accept this certificate 41 until he had received a 
letter from appellant insurer dated February 24, 1936, saying inter alia: 

“You realize, of course, that policy G-1904 has been cancelled, but if the evi- 
dence shows that your disability dates back to the time when the policy was in full 
force, and also if the evidence shows that you are totally and permanently disabled, 
consideration will be given the claim.” ; 

Respondent’s education stopped with the seventh grade: His occupation was 
that of assistant engineer in the boiler room of the Milk Producers Association. 
He was employed on night shifts, sometimes in the evening and sometimes in the 
early morning. His duties incidentally required him from time to time to handle 
and stock hundred-pound sacks of dried milk. Respondent testified that he had no 
disability in 1931, when he became a participant in the group insurance, that his 
physical condition was then perfect and continued to be such into the spring of 
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1934; that he first began to notice a change in his condition in September, 1934, 
“The change was that I would get up out of bed at twelve thirty at night to go to 
work. I would crawl around through the room while I got my clothes on and 
got to work. Then I would feel better and go on and do my shift.” He says 
that his hands and legs were then all right but the difficulty he felt was in his 
hips and that he “figured it was kidney trouble.” Also his right eye was beginning 
to get dim. Previously he had had good eyesight. By September he could see, 
but not with his right eye. He had had no accident to it. In October, 1934, he 
went to a Dr. Webster, who took a test and when he got through said: “It is a 
nervous trouble and I can’t do anything for you.” Respondent says that: “In 
October my feet got numb and then it raised out of my feet to my hands and then 
it kept getting worse all the time.” He got tired and his feet wouldn’t track. He 
couldn’t control them. They were slow. If he got in the dark he was lost. His 
left eye continued good until about the first of the year (1935) and then it started 
getting weak, but his right eye was getting worse all the time. In October, 1934, 
the numbness was sfarting in his right hand and that was when he went to Dr. 
Webster. In November, 1934, he first was somewhat better and fhen became worse. 
In November he couldn’t, with his right eye, see the steam gauge on the boiler. 
He had to do as little work as he could. He couldn’t really do a man’s work but 
“got by.” He got worse in December, 1934, particularly in his hands. He could 
hardly write with his right hand. He tried to drive some screws but could not. 
He laid off for a week. He continued thereafter to work as best he could. He 
piled his milk bags low “and let the other boys pile their up higher.” In December, 
1934, his right eye was practically gone and his left eye weakening. In 1935 he went 
on with his work. He “wasn’t doing it right but got by with it’? without being 
discharged. ‘ 

In February, 1936, he was “messing around with it,” not performing it right, 
but “getting by with it,” until he finally made up his mind*to quit. His right eye 
has been completely gone since January, 1936. 

Dr. O. L. Webster, a duly qualified physician and surgeon, testified that he 
made a thorough examination of respondent on October 4, 1934; that respondent 
had a loss of sensation in the tips of his fingers; that his biceps were diminished 
and that he was suffering from a disseminated sclerosis, that is a degeneration or 
wasting away of the spinal cord. Webster again examined him on October 25, 
1935, at which time “his symptoms were worse and his condition exaggerated. He 
had considerable weakness and his reflexes were more diminished. At the present 
time medical science offers no cure for the disease. It is permanent. It is doubtful 
if he will regain the use of his hands.” Webster says that in October, 1934, he told 
respondent that it was dangerous for him to continue to work. Disseminated 
sclerosis is a progressive disease, but there are remissions at times. Its exact cause 
is unknown and the exact time of its inception also unknown, so far as the possi- 
bility of its being objectively determined is concerned. 

L. A. Bowman, a chiropractor, cared for respondent from January 1, 1935, 
for a time. He found a curvature of the spine and partial paralysis, lack of 
coordination in the use of the hands, trouble in walking, partial paralysis in the 
diaphragm. On January 7, 1935, an X-ray was taken. Bowman thought at first 
that the trouble was a partial paralysis, but he now thinks it must be a nervou: 
or other condition at the spinal cord. Bowman advised respondent to quit work. 


H. A. Blume, another chiropractor, testified to treating respondent beginning 
with September, 1935, and concluded that he had “rotary scoliosis of the spine 
or neurosis of the nerves and the spinal cord”. On September 1, 1935, respondent 
was “blind in one eye”, had extreme weakness, couldn’t walk except by holding 
on to something, his spiné~had very bad lateral curvature; he felt weak in the 
legs below the hips. Blume last examined him on November 27, 1935, when his 
condition was not essentially changed. In his opinion the disability is permanent. 
He thinks the cause is “nerve pressure”. 

One Lott, the general manager, of the Milk Producers Association, testified 
that when respondent came to work with that concern in 1931 he was in good 
condition; that by the fall of 1934, however, respondent had at times difficulty in 
maintaining the use of his arms and limbs and complained of numbness in his 
lower limbs particularly, that he had a recurrence of these spells from time to time, 
including one in the fall of 1935 and “up to the time he left us in '36”; that he, 
Lott, at a time which he is unable to fix, had a talk with respondent relative to 
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changing his work; that respondent at that time informed Lott of his condition 
and described his feelings and the report of his physician; whereupon Lott 
advised him to take off time whenever he should, that is, not to attempt to work 
when it was not safe, and expressed a willingness to have other men in the plant 
do part of respondent’s work and thereby to help him make his job as light as 
possible. After this, Lott says that he confined respondent’s work mainly to 
watching the machinery, firing the boiler and so forth, leaving it optional with 
respondent to what extent he participated in handling the milk and piling up the 
sacks of dried milk. 

One Savage, assistant secretary of the Milk Producers Association, testified 
that he had been with that organization since November, 1927, and knew respond- 
ent; that in February of 1931 respondent had appeared to be in good physical 
condition; that, however, in the fall of 1934 respondent was “sick and off duty”; 
that during part of the time that respondent was working he was able to get 
around; that at times respondent would not have good control over his hoaiie 
that as Savage understood the matter respondent did not have feeling in his 
fingers at times. 

There is some discrepancy between the testimony above recited and respon'l- 
ent’s pleadings with respect to the time when his disability began. It is in this 
connection alleged in paragraph IX of the first cause of action in his complaint 
that : 

“That on or about the 16th day of January, 1934, said plaintiff was compelled 
to cease work intermittently because of sickness and disease and remain absent 
from his employment to the 3lst day of January, 1934, and for the same illness 
and disease was later incapacitated from employment from the 16th to the 28th 
day of February, 1934, and from the Ist day of March to the 15th day of March, 
1934, and from the 14th day of October, 1935, to the 24th day of November, 1935, 
and on the 16th day of February, 1936, has been totally and presumably per- 
manently disabled and physically incapacitated to such an extent that he, by reason 
of such disability and incapacity, is rendered wholly, continuously and permanently 
unable to perform any work for any kind of compensation of financial value.” 

This is followed in paragraph X by the allegation: 

“That on and prior to the Ist day of September, 1934, the plaintiff herein 
hecame and was permanently, as well as totally disabled so as to presumably for 
life he prevented from engaging in any occupation or employment for wage or 
profit. That on and prior to said date he had suffered the loss of use of both 
hands, and numbness and slowness of the use of his feet, as well as defective 
vision and lack of muscular coordination. * * *” 

Both of these paragraphs are by adoption embodied also in respondent’s second 
cause of action and both are denied in toto in the answer. The court’s findings 
on the subject are those numbered VII and VIII, which are respectively as fol- 
lows : 

“VII. That plaintiff, due to physical disability, was, during the times alleged 
in paragraph IX, of his complaint, and during other times, compelled to cease 
work; that during the month of October, 1934, plaintiff’s physical condition was 
such that at that time he was advised by competent medical advisers that his 
condition would at all times thereafter be one of total disability and incapacity; 
that said condition was permanent, and from that date he would be for the rest 
of his life wholly, continuously and permanently unable to perform any work for 
any kind of compensation of financial value; that plaintiff's employer, the Imperial 
Valley Milk Producers Association, continued his name on its pay roll to and 
including the 16th day of February, 1936, when, at plaintiff's request, his name 
was removed therefrom. 

“VIII. That during the month of October, 1934, plaintiff suffered the loss of the 
use of both hands and numbness and slowness of the use of his feet, blindness of one 
eve and defective vision of the other eye, and lack of muscular coordination; that 
the said loss of the use of said members of his body, as well as the lack of muscular 
coordination existed prior to his attaining the age of sixty years, while he was the 
employee of the Imperial Valley Milk Producers Association. The above mentioned 
total and permanent disabilities occurred while said insurance contract with defend- 
ant herein sued upon was in full force and effect; that plaintiff at all times com- 
plied with all the conditions upon his part to be performed as required of him under 
the terms of his contract with the said insurer.” 
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The ultimate question, then, that we are called upon to decide is, as correctly 
stated in appellant’s brief: 

“Is the evidence sufficient to support the finding that the plaintiff became totally 
and permanently disabled while the policy of group insurance under which he sues 
was in full force and effect?” 

There is no dispute that the policy sued upon (G-1904) was, in some amount at 
least, in force as to respondent at all times between April 15, 1931, and December 
21, 1934, and if, therefore, at any time within that period, he became totally and 
permanently disabled, he is entitled to recover the amount of insurance in force in 
his favor when such total and permanent disability occurred. 

[1] In the light of the medical and other evidence recited and in support of 
the trial court’s findings, we must, as we think, take it to be true that, as early as 
the fall of 1934, respondent’s ailment had reached a stage when, in the exercise of 
ordinary care for his own health, he ought to have ceased work, not temporarily 
only, but permanently and entirely. This he did not in fact do, but 
instead, continued, as best he could, to follow his occupation until 
February 16, 1936, and to receive compensation for such _ services 
as he in the meantime rendered. Does that circumstance make 1» 
impossible to consider his permanent and total disability: as dating from 
the fall of 1934? The answer to this question depends on which of two lines of 
confiicting authorities shall be held to be the law in this state. On the one hand are 
cases adhering to the strict letter of the policy, such as Equitable Life Assurance 
Society of U. S. v. Singletary, 4 Cir., 71 F.2d 409; Boozer v. Equitable Life 
Assurance Society of U. S., 206 N.C. 848, 175 S.E. 175; Boyd v. Equitable Life 
Assurance Society of U. S., 274 Mich. 1, 263 N. W. 780; Stewart v. Pioneer Pyramid 
Life Ins. Co., 177 S.C. 132, 180 S.E. 889; Bean v. Travelers’ Ins. Co., 164 Okl. 135, 
23 P.2d 216; Pegues v. Equitable Life Assurance Society of U. S., Mo.App., 57 
S.W.2d 705; relied on by counsel for appellant. 

As contrasted with the line of cases just referred to, there is another line 
oi cases in which a different and much more liberal construction of policies 
indemnifying against “total” and “permanent” or “total and presumably per- 
manent” disabilities is adopted. Thus in Starling v. Supreme Council Royal 
Templars of Temperance, 108 Mich. 440, 66 N.W. 340, 62 Am.St.Rep. 709, a 
case where under the terms of a policy the right to recover depended upon a 
showing of disability for life such as to prevent the plaintiff from following his 
own or any other avocation, a verdict in the plaintiff's favor was upheld, not- 
withstanding an instruction in which the trial court had said that (page 341): 

“The fact that a man may work for a few moments, even though, perhaps, 
he may work for a few months, will not, necessarily,—it is not conclusive 
evidence that he can follow some avocation.” 


In Prudential Insurance Company of America v. South, 179 Ga. 653, 177 S.E. 
496, 98 A.L.R. 781, where a railway switchman, under the group plan, carried 
insurance against total disability, which, according to the policy would acerw 
whenever the insured was (page 500) “rendered wholly, continuously, and per- 
manently unable to engage in any occupation or perform any work for any kind 
of compensation of financial value during the remainder of his life”, and he 
met with an accident necessitating the amputation of one arm just below the 
shoulder, a judgment of nonsuit was reversed. There was evidence that the 
railway had no use for a one-armed man in the capacity in which the insured 
had been engaged; that he had earned nothing since his injury and was unable 
to perform any substantial work of a physical nature and that his education was 
too meager to render him eligible for any other work. The court said that the 
words “occupation” and “work” must each be construed according to the facts 
and circumstances of the execution of the contract, including the objects to be 
effectuated thereby, and went on to say that: 

“Total disability’, irrespective of the technical variations in the language 
employed, should be given a rational and practical construction. The phrase 
is a relative term, depending upon the circumstances and peculiar facts of each 
particular case, and is usually a question of fact to be determined by the court 
or jury trying the case.” ; 

The policy in that case had provided that: 

“Without prejudice to any other cause of disability, the company will 
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recognize the entire and irrecoverable loss of the sight of both eyes, or of the 
use of both hands, or of both feet, or of one hand and one foot, as total and 
permanent disability under the policy.” 

It was stated that the expressions “any occupation” and “any work”: 

“should be construed to mean the ordinary employment of the particular 
person insured, or such other employment, if any, approximating the same live- 
lihood, as the insured might fairly be expected to follow, in view of his station, 
circumstances, and physical and mental capabilities. * * * If the insured is so 
incapacitated that substantially all of the material activities of any such employ- 
ment are reasonably closed to him, he is totally disabled within the meaning of 
the policy.” Citing Wall v. Continental Casualty Co., 111 Mo.App. 504, 86 S.W. 
491; Industrial Mut. Indemnity Co. v. Hawkins, 94 Ark. 417, 127 S.W. 457, 29 
L.R.A.,N.S., 635, 21 Ann.Cas. 1029; Hutchinson v. Supreme Tent, 68 Hun 355, 
22 N.Y.S. 801; Keith v. Chicago, etc., R. Co., 82 Neb. 12, 116 N.W. 957, 23 
L.R.A.,N.S., 352, 130 Am.St.Rep. 655; Metropolitan Life Ins. Co. v. Bovello, 
56 App.D.C. 275, 12 F.2d 810, 51 A.L.R. 1040; Cody v. John Hancock Mut. Life 
Ins. Co., 111 W.Va. 518, 163 S.E. 4, 86 A.L.R. 354. 

As between the opposed authorities then, of which the foregoing are but 
examples, by no means exhausting the list on either side, on the one hand 
demanding practical helplessness as the test of total disability, and on the other 
tending to make the test whether or not in the exercise of reasonable care 
one can pursue a gainful occupation with a fair degree of continuity, it remains 
to inquire what the decisions in this state have to say. Fitzgerald v. Globe 
Indemnity Co. of New York, & Cal.App. 689, 258 P. 458, was a case where a 
physician and surgeon, also incidentally engaged in the business of walnut 
growing, which he superintended in a general way, had a health and accident 
policy insuring him in different amounts against total and continuous disability 
in his occupation and also against “total and continuous disability to transact 
all business duties.” He contracted Bright’s disease which made it dangerous 
for him to do anything requiring any great degree of physical exercise or 
mental application. He abstained from trying to practice medicine and surgery 
and left most of the conduct of his walnut growing to subordinates but did 
from time to time visit his ranches, receive reports and go over statements, 
though this activity worried him. He drove his automobile, did banking, paid 
his taxes and insurance premiums and handled some other routine matters. In 
sustaining a judgment in his favor the court said (pages 697, 698, 258 P. page 
461): 

“But to concede that the plaintiff’s acts amounted to the transaction of 
business duties within the meaning of the policy would not require a reversal 
of the judgment. The ultimate fact to be determined is not what the plaintiff 
actually did in the way of business duties, but what, in the exercise of common 
care and prudence, he was reasonably able to do. Proof of what he did is 
merely evidence tending to show his ability to do, just as the opinions of the 
physicians who testified are evidence tending to show that his disability was or 
was not total. This expert opinion evidence alone, in view of the nature of the 
plaintiff's affliction, is sufficient to create a substantial conflict, and the finding 
of the trial court thereon is conclusive. 

“The weight of authority supports the view that provisions in accident 
policies for indemnity in the event the insured is totally or wholly disabled 
do not require that the accident shall render the insured absolutely helpless, 
but such provisions are construed as meaning such a disability as renders him 
unable to perform the substantial and material acts of his business or occupa- 
tion in the usual and customary way.’ 41 A.L.R. 1376; 37 A.L.R. 151; 24 A.L.R 
203; L.R.A.1917B, 108; 23 L.R.A.(N.S.) 38 L.R.A. 529; Joyce on Insurance, 
§ 3031; May on Insurance, 4th Ed., § 522; Bacon on Life and Accident Insur- 
ance, 4th Ed., § 541. An examination of the cases cited herein shows that the 
same rule applies in cases of disability caused by disease, 

“Appellant concedes ‘that perhaps the weight of outside authority is that 
in the ordinary case where provision is made for total disability alone, the 
courts will give practical construction to the language employed in order to 
make the policy operative and prevent a forfeiture,’ but that the same rule does 
not apply where the policy provides for ‘various degrees of disability.” No 
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logical reason appears, however, why the same rule should not be applied where 
the policy provides for both total and partial disability in order to make the 
total disability clause ‘operative and to prevent a forfeiture’ of the indemnity 
provided by that clause. In either case a literal interpretation of the total 
disability clause would defeat the very purpose of insurance against total dis- 
ability, because it rarely happens that an insured is so completely disabled that 
he can transact no business duty whatever. The rule quoted has been applied 
in many cases where the policy in suit provided for both total and partial 
disability. United States Casualty Co. v. Perryman, 203 Ala. 212, 82 So. 462; 
Fidelity & Casualty Co. v. Logan, 191 Ky. 92, 229 S.W. 104; Bachman y. 
Travelers Ins. Co., 78 N.H. 100, 97 A. 223; Fidelity & Casualty Co. v. Joiner 
(Tex.Civ.App.) 178 S.W. 806; Hefner vy. Fidelity & Casualty Co. (Tex.Civ.App.) 
160 S.W. 330; Commonwealth Bonding & Casualty Ins. Co. v. Bryant (Tex. 
Civ.App.) 185 S.W. 979; North American Accident Ins. Co. v. Miller (Tex.Civ. 
App.) 193 S.W. 750; Clarke v. Travelers Ins. Co., 94 Vt. 383, 111 A. 449; Jacobs 
\. Loyal Protective Ins. Co., 97 Vt. 516, 124 A. 848. In most of the other cases 
cited herein it does not appear whether or not the policies therein considered 
provided for both total and partial disability. The fact that the insured may 
do some work or transact some business duties during the time for which he 
claims indemnity for total disability or even the fact that he may be physically 
able to do so is not conclusive evidence that his disability is not total, if 
reasonable care and prudence require that he desist. United States Casualty 
Co. v. Perryman, supra; Great Eastern Casualty Co. v. Robins, 111 Ark. 607, 164 
S.W. 750; American Liability Co. v. Bowman, 65 Ind.App. 109, 114 N.E. 992; 
Fidelity & Casualty Co. v. Logan, supra; Starling v. Supreme Council Royal 
Templars of Temperance, 108 Mich. 440, 66 N.W. 340, 62 Am.St.Rep. 709; 
Lobdill vy. Laboring Men’s Mutual Aid Ass’n, 69 Minn. 14, 71 N.W. 696, 38 
I..R.A. 537, 65 Am.St.Rep. 542; Rathbun v. Globe Indemnity Co., 107 Neb. 18, 
184 N.W. 903, 24 A.L.R. 191; Bachman yv. Travelers Ins. Co., supra; Continental 
Casualty Co. v. Wynee, 36 Okl. 325, 129 P. 16; Brown vy. Missouri State Life 
Ins. Co., 136 S.C. 90, 134 S.E. 224; Hefner v. Fidelity & Casualty Co., supra; 
Fidelity & Casualty Co. v. Joiner, supra; Commonwealth Bonding & Casualty 
Ins. Co. vy. Bryant, supra; North American Accident Ins. Co. v. Miller, supra; 
Metropolitan Casualty Ins. Co. v. Edwards (Tex.Civ.App.) 210 S.W. 856; Clarke 
v. Travelers Ins. Co., supra; Jacobs v. Loyal Protective Ins. Co., supra: 
Starnes vy. United States (D.C.) 13 F.2d 212; Metropolitan Life Ins. Co. v. 
Bovello, 56 App.D.C. 275, 12 F.2d 810 [51 A.L.R. 1040].” 

Sherman y. Continental Casualty Co., 103 Cal.App. 518, 284 P. 946, was a 
case of insurance against loss of time resulting from accident or sickness. A 
total, though not a permanent disability, was claimed and the stipulated benefit 
in such a situation was sued for. The plaintiff was an automobile saleswoman 
and after the accident involved which occurred on July 20, 1926, she engaged in 
some intermittent activity during the next few months which constituted the 
period for which disability was claimed. The court said (page 521, 284 P. page 
947) : 

“While there appears to be some conflict in the authorities as to what shall 
constitute total disability within the meaning of a clause of insurance such as 
we have here, there is ample authority to be found both in the decisions and 
the textbooks to the effect that, in order to constitute total disability, it is not 
necessary that the insured be absolutely helpless, and that an attempt by the 
insured to perform a few occasional trivial acts relating to the duties of his 
employment, though in fact he ought not to have made such attempt, does not 
deprive him of the right to show that he was totally disabled (Cooley’s Briefs 
on Insurance, 2d Ed., pp. 5538, 5539, citing United States Casualty Co. v. Perry- 
man, 203 Ala. 212, 82 So. 462); it being ‘held sufficient if the injuries are of a 
character and degree that common care and prudence requires him to desist 
irom his labors so long as it is reasonably necessary to effect a speedy cure. 
(Kerr on Insurance, p. 385; Joyce on Insurance, Vol. 4, p. 303; Continental 
Casualty Co. v. Mathis, 150 Ky. 477, 150 S.K. 507; Harasymezuk vy. Massa- 
chusetts Acc. Co., 127 Misc. 344, 216 N.Y.S. 97; Pacific Mutual Life Ins. Co. v. 
Branham, 34 Ind.App. 243, 70 N.E. 174; Booth v. United States Fidelity & 
Guaranty Co., 130 A. 131,°3 N.J.Misc. 735; American Liability Co. vy. Bowman, 
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65 Ind.App. 109, 114 N.E. 992; Jones v. Fidelity & Casualty Co., 166 Minn. 100, 
207 N.W. 179, 182). In the case last cited in dealing with the question of total 
disability, it was said: 

“Should the insured be penalized because, in total ignorance of the serious 
character of the injury he had received, he undertook to perform, as best he 
could, under distressing conditions, some of his professional duties, when he 
might reasonably not have attempted to do any work at all, and thus, without 
question, have held the insured liable for loss from disability?’ ” 

Other California cases have said in substance that the question of what 
amounted to total disability was one of fact. Bochner v. Equitable Life Assur- 
ance Society of U. S., 4 Cal.App.2d 670, 41 P.2d 365; Ives v. Prudential Insurance 
Co., 12 Cal.App.2d 306, 55 P.2d 273. . 

|2,3] While the facts in the instant case exhibit differences in_ detail from 
those involved in Fitzgerald v. Globe Indemnity Co. of New York, supra, and 
Sherman y. Continental Casualty Co., supra, ‘nevertheless it seems .to us that 
the result here must largely be controlled by the doctrine laid down in those 
cases; that the test of disability is not what the insured actually did in the 
effort to perform his duties, but what, in the exercise of due prudence he was 
reasonably able to do. This was a question of fact on which the trial court’s 
determination, in so far as founded on any substantial evidence, is binding upon 
us. There is some degree of over-statement in the above-quoted finding VIII 
as respects the loss of use of respondent’s hands. As appears from his testi- 
mony quoted in an earlier part of the opinion he does claim that the numbness 
which he felt “raised” in October, 1934, “out of my feet to my hands”; that 
it kept getting worse all the time. Elsewhere he states that in that month it was 
“starting in my right hand”. We cannot say, however, that the total picture as 
given us in said findings VII and VIII of his ailment as of October, 1934, even 
with this qualification, is insufficient under the rule announced in Fitzgerald v. 
Globe Indemnity Co. of New York and Sherman v. Continental Casualty Com- 
pany, to amount to total and permanent disability. 


[4] While the “entire and irrecoverable loss of the sight of both eyes, or of 
the use of both hands, or of both feet, or of one hand or one foot”, are situations 
which, if shown, must, under the terms of the group insurance, be recognized by 
appellant insurer as total and permanent disabilities, it is not essential that any 
of these specified situations occur in order that there be such disability. It is 
only necessary that some ailment or combination of ailments result in such dis- 
ability in order to compel recognition that the disability exists. 


[5] In fine, we think the evidence sufficient to sustain the trial court in 
holding that respondent was, within the meaning of the policy, totally and 
permanently disabled as early as October, 1934. This renders it unnecessary 
to go into the somewhat difficult questions argued in the briefs concerning the 
validity of the substitution of policy G-4780 for policy G-1904. The circumstances 
that respondent did, as above stated, finally accept, on February 25, 1936, his 
individual certificate 41 under policy G-4780 is not, in our opinion, of any import- 
ance. As we have hereinbefore observed, when he received that he had already 
been in receipt of appellant’s letter of February 24, 1936, saying in effect that if 
he had any valid claim under policy G-1904 it would be recognized, and in the 
circumstances his receipt of the new certificate must be deemed to have been 
subject to that understanding. At the time this new certificate 41 was received 
he had already left the employ of the Milk Producers Association and the new 
certificate had no other value in his hands than to give him the privilege, within 
31 days after the termination of his employment, upon payment of the premium 
therefor, at the current rates, without evidence of insurability, to take out an 
ordinary policy of life insurance, which it is not claimed that he ever did, and 
which privilege would also have existed under the old policy. His receipt of 
the new certificate could not by any possibility in any way have misled appellant 
insurer to its detriment, nor have estopped him to assert any right vested in him 
under policy G-1904. 

There remains one other phase of the case to be disposed of. The trial 
court found the principal amount of the insurance payable to the respondent to 
be $2,000. This is necessarily predicated on the theory that the final $500 was 
automatically added to the amount theretofore carried as of a date not later 
than April 15, 1934, which would be three years after the original certificate 
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95 under policy G-1904 was issued to respondent. We have seen that such 
increase was not recognized by appellant insurer until December 1, 1934, and that 
the increase in deductions from respondent’s wages for his contribution to 
the increased premium by reason of the increase in the amount of the policy 
was first made from his wages for the month of December, 1934, which would 
be after the time (October, 1934) as of which we have sustained the trial court 
in finding that the respondent’s total and permanent disability occurred, 

16,7] We are unable to agree with the view taken by the trial court on this 
phase of the case. While, under the provisions of the policy quoted by us in 
the early part of this opinion, employees of three years or more of service are 
entitled to an increase in the amount of their insurance up to $2,000, yet by a 
further provision there quoted such increase only takes effect “on cinieeetaty 
date of insurance contract”. The anniversary date of the master policy was 
December 21. This date had been fixed upon long before respondent became a 
party to the arrangement. In behalf of respondent it is urged that, so far as 
he was concerned, the contract consisted of three elements: (a) the application 
made by the Milk Producers Association; (b) the master policy G-1904, redated 
as of December 21, 1926; and (c) respondent’s accession thereto evidenced by 
his written consent as of April 15, 1931, that deductions for contributions toward 
premium payments should be made from his wages, and that, therefore, it 
should be deemed as to him to have sprung into existence as of April 15, 1931; 
and that April 15 should therefore, as to him, be treated as its anniversary date, 
and accordingly, that as of April 15, 1934, being the first anniversary date after 
he had completed three years of service, the increase in its amount by the final 
$500 automatically occurred. We are in agreement with the contention that the 
increase when it did occur was automatic. We find no other requirement in the 
policy that any certificate of such increase be issued than may be deemed to result 
from the following language carried therein under the general head: “Provisions 
as to Employee’s Certificate and Conversion of Individual Insurance”, to-wit: 

“The company will issue to the employer for delivery to each person insured 
under this policy an individual certificate setting forth the insurance protection 
to which such person is entitled hereunder and to whom such insurance is 
payable. ***” 

[8] We do not believe that any neglect of appellant insurer to issue a certificate 
of increase on the date, whatever that may be, when the increase was due, 
could operate to delay its effectiveness. We cannot agree, however, that the 
anniversary date of what counsel for respondent refer to as the “entire contract”, 
as it affected respondent, was April 15. It is competent in entering into a contract 
for the parties, if they so desire, to agree that it shall be dated as of a previous 
time. That is not precisely what was done here, but respondent did, as of April 
15, 1931, agree to participate in the benefits of a policy that already distinctly 
specified that its anniversary date should be December 21. In our opinion he 
thereby assented to the use for that purpose of that date. It follows that the 
anniversary date of the policy next following the expiration of respondent’s three 
years of service was not April 15, 1934, but December 21, 1934, and that the 
increase in his insurance to $2,000 could not have become automatically effective 
until that date. The circumstance that appellant issued a certificate recognizing 
the increase as having occurred on December 1, 1934, could not, at the most, 
estop it to deny that the increase occurred at a date earlier than that. It appears 
inevitably to follow that the respondent was not protected by the final $500 of 
insurance in October, 1934, when he is found to have been totally and permanently 
disabled. 

The judgment is therefore modified by reducing the amount awarded by way 
of principal of the insurance from $2,000 to $1,500, the same to bear interest as 
originally provided, from February 16, 1936. As so modified the judgment is 
affirmed, the parties respectively to pay their own costs on appeal. 


We concur: Barnard, P. J.; Marks, J. 


STARKES v. METROPOLITAN LIFE INS. CO. No. 26800. 
Court of Appeals of Georgia, Division No. 2. June 1, 1938. 
197 Southeastern Reporter 520. 
1. DELIVERY. 


Although, under statute, delivery of policy is unnecessary if contract is 
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consummated in other respects, insurance contract is not completed until 
minds of parties meet on essential elements and contract is not binding until 
it is reduced to writing. Code 1933, §§ 56-801, 56-911. 

(For other cases, see Insurance, Dec. Dig. §§ 130[1], 131[1].) 
2. PREMIUM. 

The insurer is not liable on a proposed life policy simply because it accepts 
premiums in advance on supposition that policy will be issued, where insured 
dies pending negotiations for policy. Code 1933, §§ 56-801, 56-911. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

4. ISSUANCE. 

Evidence held to justify denial of recovery on life policy on ground that 
insured died pending negotiation for policy during period on which decision on 
issue of policy was deferred because of the report of medical examiner. Code 
1930, §§ 56-801, 56-911. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

Error from Municipal Court of Atlanta, Appellate Division. 

Action on a life policy by Beatrice Starkes against Metropolitan Life Insur- 
ance Company. To review the judgment of the Appellate Division of the 
Municipal Court of Atlanta affirming a judgment overruling the plaintiff’s 
motion for a new trial after a finding in favor of defendant, plaintiff brings 
error. 

Affirmed. 

N. T. Anderson, Jr., of Atlanta, for plaintiff in error. 

Smith, Smith & Bloodworth and W. H. Smith, all of Atlanta, for defendant 
in error. 

Syllabus Opinion by the Court. 

SuTTon, Judge. 

[1] 1. The law of this State expressly requires a contract of life insurance 
to be in writing. Code, §§ 56-801, 56-911. “While by the express provisions of 
the statute (Civil Code, § 2470 [Code of 1933, § 56-801]), delivery of a policy of 
insurance is not necessary if, in other respects, the contract is consummated, the 
contract of insurance is not completed until the minds of the parties meet upon 
the essential elements, and the contract is not binding until it is reduced to writing. 
{Citing].” John Hancock Mutual Life Ins. Co. v. Ludwick, 45 Ga.App. 631 (2), 
165 S.E. 918, 919. 

[2] 2. “Where, pending mere negotiations for a policy of insurance, the 
person on whose life it might or might not have been written dies, the company 
is not liable on the proposed policy simply because it accepted premiums in 
advance on the supposition that the policy would be issued. [Citing.]” 


McGlothin vy. United States National Life, etc., Co., 36 Ga.App. 325 (3), 136 
S.E. 535. 


[3] 3. “It is unnecessary to plead general customs or usages of which the 
court will take judicial notice; but, to invoke a custom or usage relating to a 
particular trade or locality, distinct pleading is necessary. ([Citing.]” Electric 
City Lumber Co. v. New York U. Ins. Co., 43 Ga.App. 355, 357, 158 S.E. 620, 621. 

[4] 4. Applying the above principles of law to the facts of the present case 
where suit was brought by the beneficiary named in an application for life 
insurance, but where it was shown on the trial of the case that the proper 
officials of the insurance company, because of a notation by the examiner on 
the application for insurance that the applicant apparently had an abscess 
on the side of his neck secondary to tooth extraction and the examiner’s recom- 
mendation that action on the application be postponed, deferred decision on 
the question of issuing a policy and so advised its district office, under which 
the soliciting agent worked, in consequence of which the agent, within about a 
week after the advice was received, notified the beneficiary of the action taken 
by the company, tendering the premium deposit which had been made, but 
which was thereupon refused, the sum being subsequently paid into court for 
her benefit, the applicant having died before such tender was made the 
beneficiary, and where the beneficiary testified that the agent advised her, after 
the application and before notice of the company’s action was given her, that 
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the applicant had successfully passed the physical examination and that a policy 
would be issued at once, the agent testifying to the contrary, the judge trying 
the case without a jury was authorized to find that no contract of insurance 
had been entered into between the parties and that the plaintiff was not entitled 
to recover. 

[5] (a) The petition in the present case not alleging the trade custom which 
counsel for the plaintiff sought to establish by the defendant’s witness, its 
assistant manager, the court did not err in refusing to permit counsel for the 
plaintiff to propound the question “inquiring as to the trade custom in insurance 
business in such matters, and asking him whether it were not true that where 
insurance premiums are paid in advance in such industrial insurance matters, 
and the insured dies pending consideration of the application or notification 
of the applicant relative to the decision of the company thereupon or within 
the length of time for which the premiums might constitute payment, and if 
the applicant were in good or acceptable health at the time of making the 
application and paying the premiums, the insurance company was liable for the 
payment of the amount of insurance applied for on which the premium had 
been paid in advance as aforesaid.” 

5. The appellate division of the municipal court of Atlanta did not err in 
affirming the judgment of the trial court overruling the motion for new trial. 

Judgment affirmed. 

Stephens, P. J., and Felton, J., concur, 


AMERICAN NAT. INS. CO. v. BROWN. No. 26883. 
Court of Appeals of Georgia, Division No. 2. June 9, 1938. 
197 Southeastern Reporter 658. 
LOAN VALUE. ; 

Under life policy providing that it should continue in force, notwithstanding 
nonpayment of premium for time for which loan value of policy would pay 
premium and interest, insurer was liable on policy notwithstanding that insured 
died after date to which loan value continued policy, where insurer failed to 
vive notice of loan value of policy, and of time which it would keep policy in 
force. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

Syllabus by the Court. 

Where an insurance policy provides for premium loan upon the insured’s 
failure to pay a premium, the insurance company can not forfeit the policy 
without notifying the insured of the amount of the loan and of the time of the 
expiration of the policy, where the insured died within the premium period and 
in two weeks after the time to which the available loan would have continued 
the policy. 

Error from City Court of Waycross; C. W. Pittman, Judge. 

Action on a life policy by E. M. Brown against American National Insur- 
ance Company. To review a judgment for plaintiff, defendant brings error. 

Affirmed. 

The insurance policy sued upon by the beneficiary in this case provided 
that premiums were to be paid quarterly in advance and that the company 
would pay by loan against the policy any premium unpaid at the end of its 
grace period provided the loan value of the policy at the end of the current 
policy year was sufficient to pay the premium then due with interest in advance 
for the current premium payment period at 6 per cent per annum and all 
outstanding indebtedness and interest thereon, and that if at any time such 
loan value should not be sufficient to pay the entire premium and all out- 
standing indebtedness with interest thereon the available loan value should 
be apphed to continue the policy in force as long as it would suffice to pay for 
even one day’s premium and interest, and that while the policy was thus con- 
tinued in force the payment of premiums might be resumed without evidence 
of insurability. The undisputed evidence showed that the insured did not pay 
the quarterly premium due on April 25, 1933 and that the available loan value 
was sufficient to carry the policy to June 18, 1933. The undisputed evidence also 
showed that no notice was given to the insured by the company of the amount 
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ot the loan available under the terms of the policy nor as to the time-for which 
the loan would keep the policy in force. The evidence was that the company 
did not even compute the amount of the loan and the time until after June 18, 
1933, and that a notice was mailed to the insured after he died on July 1, 1933. 

Garrett & McDonald, of Waycross, for plaintiff in error. 

Blalock & Blalock, J. D. Blalock, and Tom C. Blalock, all of Waycross, for 
defendant in error, 

Friton, Judge. 

We deem it unnecessary to consider any but the one controlling issue in the 
case, and that is whether the company was under the duty to notify the insured 
of the amount of the premium loan made and the time it would keep the policy 
in force in view of the provisions of the policy. We think, and hold, that the 
company impliedly agreed, by agreeing to make such loans, to give such notice 
to the insured a reasonable length of time before the policy expired, for the 
reason that the company was in exclusive possession of the information and 
means to know the amount of the loan, and because the average person, even 
if he had the data, could not compute the same, while on the other hand the 
company employs an actuary, an expert, whose sole duty it is to perform the 
duty of making such complicated mathematical calculations. While we have 
been unable to find any case directly in point, the principle we are applying 
has been declared in various decisions. It was held in Kaeppel v. Mutual Life 
Insurance Co. of New York, 3 Cir., 78 F.2d 899, that where a participating 
life policy gave the insured the option of applying the dividends toward the 
payment of premiums, the insurer was required to give notice to the insured 
of the amount of the dividend apportioned to his policy before forfeiting it for 
nonpayment of a premium, notwithstanding the fact that the insured had not 
exercised his option to have the dividend so applied. 

The reasoning is that the insured can not be required to pay the balance 
of a premium until he has knowledge of how much the balance is. The same 
logic applies to the right of an insured to know the expiration date of his policy. 
The theory of the Kaeppel Case is that the insurance company has the exclu- 
sive information and means to compute the dividend due. See also 3 Couch 
on Insurance, 2192, § 667; Richards on Insurance (4th Ed., 1932), 622; Vance 
on Insurance (2Ed. 1930), 297. We think that under the facts in this case the 
company could not forfeit the policy without giving the insured notice of when 
his policy would expire. 

In view of the above ruling it is unnecessary to pass upon the other ques- 
tions presented. Since a verdict was demanded against the insurance company 
any errors as to the admission of evidence or the charge of the court would 
be immaterial. 

Judgment affirmed. 

Stephens, P. J., and Sutton, J., concur. 


METROPOLITAN LIFE INS. CO. v. DAVIS et al. Ag. No. 19. 
Appellate Court of Illinois. Fourth District. June 6, 1938. 
15 Northeastern Reporter (2d) 874. 
3. INSANITY. 

A belief in something which did not or could not exist or in all human 
probability would not exist, and a condition of mind which has no evidence to 
support it and will not yield to reason, is an “insane delusion” which will 
invalidate a change of beneficiary of group life policy. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

NSANITY 

A belief resulting from a process of reasoning from evidence, however 
imperfect the process may be or illogical the conclusion, is not an “insane 
delusion” which will invalidate a change of beneficiary of group life policy. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

5. INSANITY. 


A belief based upon evidence, however slight, which might induce a belief 
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i a reasonable mind is not an “insane delusion” which will invalidate a change 
of beneficiary of a group life policy. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Appeal from Circuit Court, Madison County; D. H. Mudge, Judge. 

Interpleader action by the Metropolitan Life Insurance Company against 
Mattie Davis and Virtrue Davis. From a decree awarding the proceeds of a 
group life policy to Mattie Davis, Virtrue Davis appeals. 

Affirmed. 

M. M. Wiseman, of Alton, and Philip G. Listeman, of East St. Louis, for 
appellant. 

Jacoby & Daly, of Alton, for appellees. 

Stone, Presiding Justice. 

This is an appeal from a decree of the Circuit Court of Madison County, 
awarding the proceeds of a policy of group life insurance upon the life of 
Thomas Davis, the husband of appellant, to appellee Mattie Davis, his sister. 
On June 19, 1934, the plaintiff, Metropolitan Life Insurance Company, issued 
its group insurance policy to Thomas Davis, who was then an employee of the 
International Shoe Company, and agreed to pay to the beneficiary designated 
in the said policy, upon the death of the said Thomas Davis, the sum of one 
thousand dollars ($1,000.00). Appellant was named beneficiary in said policy, 
and such designation as beneficiary remained until December 11, 1935. On that 
date the insured took the necessary steps to change the beneficiary to his 
sister Mattie Davis. On the 13th day of February, 1936, the insured died, and, 
after his death, claims for the whole amount of the insurance were made upon 
the plaintiff by both appellee and appellant; plaintiff filed its complaint of 
interpleader in the Circuit Court of Madison County, in which complaint both 
appellee and appellant were made parties defendant. Plaintiff deposited with 
the clerk of that court the sum of eleven hundred dollars ($1100.00), which 
was the amount due under said policy of insurance, and by the decree of the 
Circuit Court it was discharged from further liability in the premises. 


Appellant filed her answer to the bill of complaint and averred therein 
that she was the surviving widow of the insured and that said insured left him 
surviving three minor children, who were in her custody. She further averred 
that the purported change of beneficiary in said certificate of insurance was 
made while the insured was not of sound mind and memory and when his 
mind and memory were impaired and while he was wrongfully influenced by 
appellee. She also averred that at the time of the purported change of 
beneficiary the insured was wholly incapable of making any change of benefi- 
ciary or of carrying on any business transactions. Wé5th her answer she filed 
a demand for a jury trial. 

Appellee filed her motion to strike from the records of this cause the 
demand for jury trial filed by appellant, and the Court granted said motion 
and struck the demand for a jury trial from the records of this cause. To this 
ruling appellant duly excepted. 

Appellee then filed her answer to the complaint and denied that the insured 
was of unsound mind and memory or that his mind and memory was in anywise 
unpaired or that he was wrongfully influenced, or in any manner influenced, 
by the defendant, Mattie Davis, or anyone else, at the time that the beneficiary 
on the certificate of insurance involved was changed from the appellant, 
Virtrue Davis, to appellee, Mattie Davis. She also denied that the insured was 
incapable of making such change of beneficiary or of carrying on his ordinary 
business transactions, and averred that at the time such change of beneficiary 
was made he was of sound mind and memory and acted entirely of his own 
free will and accord and was free from any influence from anyone other than 
himself. 

The issues were tried by the Court without a jury and the Court entered 
a decree in which the sum of $1100.00 paid into the registry of the court by the 
plaintiff, less the plaintiff's costs, was ordered to be paid to the appellee, Mattie 
Davis, and the appellant, Virtrue Davis, was ordered to pay the costs of the 
suit. It is from that decree that this appeal is perfected. 

The insured, Thomas Davis, at the time of his death, was about 42 years 
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of age and for some years theretofore was employed at the International Shoe 
Company in Hartford, Illinois, as a laborer. He had been married twice prior 
tou his marriage to appellant. About six years prior to his death, he married 
appellant who was then about 20 years of age, and to that marriage four 
children were born; three during the lifetime of the insured, and one child was 
born subsequent to his death. He and appellant had lived together continu- 
ously since their marriage and for some time prior to his death the insured 
and his wife and family had made their home with the Neal family in Alton. 
The original certificate of insurance issued by the plaintiff to the insured, in 
which appellant was named beneficiary, was in the possession of appellant from 
the time of its issuance until after the death of the insured. 


Appellant assigns as errors that the decree is against the law and the 
evidence; that the court erred in not finding that the insured was of unsound 
mind and subject to insane -delusions at the time of ‘changing his beneficiary. 
Claim is also made that the court erred in striking appellant’s demand for a 
jury trial. 

{1] Section 63 | Practice Act, section 187] of Chapter 110, State Bar Asso- 
ciation Statute, expressly vests in courts of equity discretion as to whether they 
shall call a jury on questions of fact in chancery cases. Trial by jury in 
such cases does not exist as a matter of right, except in certain enumerated 
cases, notably contests of wills. 

|2] The trial court did not abuse its discretion in striking the demand for 
jury and refusing to submit the issue of insanity to a jury. 


|3, 4] In Owen v. Crumbaugh, 228 III. 380, 81 N.E. 1044, 119 Am.St.Rep. 442, 
10 Ann.Cas. 606, our Supreme Court defined an insane delusion as (page 1051) 
“a spontaneous conception and acceptance as a fact of that which has no real 
existence except in imagination, and persistent adherence to it against all evi- 
dence.” Likewise throughout the books there is little or no distinction in the 
definition which our Supreme Court has adhered to in defining insane delusions. 
Without exception, however, they hold that that in the mind of a person which 
amounts to an insane delusion is a belief in something which did not or could 
not exist or in all human probability would not exist, and a condition of mind 
which has no evidence to support it and will not yield to reason. If, as said in 
Snell v. Welden, supra, there is evidence or grounds to induce such a belief, then, 
however wrong the judgment of the person may be, that judgment cannot and does 
not come within the definitions of an insane delusion. 

[5] Applying these principles to the case at bar, was there any evidence to 
induce in the mind of the insured the thought that his wife was not faithful 
to him? The evidence shows that at the time the last child of insured and 
appellant was conceived the genital organs of insured, her husband, were so 
swollen as the result of heart disease that sexual intercourse was impossible, 
and the man stated that he had not had connection with her since the prior 
April. This is not only evidence to induce a belief, but if those statements are 
true it is conclusive that the wife was unfaithful to him. 

_ Similarly, with reference to the oft-repeated statements of insured that his 
wite was poisoning him or attempting to poison him to get his insurance, the 
evidence shows (supplemental abstract 18), that whenever his wife cooked for 
him she would never eat anything she cooked for him; if she cooked it in a frying- 
pan, they would never eat out of that frying pan; if they cooked a whole chicken, 
never eat any of that chicken; if he did not eat they would throw it out. 

At this time the man was going from had to worse with reference to his 
physical condition. He had in mind, probably, the evidence of the unfaithfulness 
ot his wife; he probably believed that his wife was poisoning him for the 
purpose of getting his insurance. Was that belief merely a product of his 
imagination, or was it based on some evidence? Some of the evidence is just 
recited above, together with the circumstances. It might not be proof to justify 
his belief, but it cannot be said, in view of those facts and circumstances, that 
he acted without any evidence in forming the belief which he apparently did 
form.“ In the cases above cited and many more, the principle runs that if the 
condition of the mind is based upon evidence, however slight, which might 
induce a belief in a reasonable mind, such a belief does not amount to an insane 
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delusion, We cannot say that the chancellor was wrong in concluding that the 
apparent beliefs held by the insured did not amount to an insane delusion. 

The evidence in the case offered as showing that the insured was overcome 
and that he was acting under undue influence at the time of changing his bene- 
ficiary is not sufficient, standing alone, uncontradicted, upon which to base a 
conclusion that the insured was unduly influenced. We shall not consume space 
in discussing that issue; the trial court ruled correctly on that issue of the case. 

This leaves only the contention that the finding and judgment of the tria! 
court were against the manifest weight of the evidence. 

Much of the evidence offered had to do with the deceased’s physical condition, 
or related to incidents such as the deceased’s saying that his wife was trying to 
poison him, that his swollen body was the result of poisoning. One witness came 
to his house to take him to work one time and insured told him to wait until he 
got dressed; insured was,already dressed. This witness took this incident as a 
foundation for the opinion that there was something wrong. One other witness, 
George Parker, testified that he did not believe insured knew what he was 
talking about; one other witness came to his house and saw a pistol on his table at 
breakfast. Other witnesses, notably Mr. and Mrs. Neal with whom _ insured 
with his wife lived for a time, testified he walked the floor at night and com- 
plained agonized. 

Doctor Cousatz testified that insured talked rationally; another physician, 
Doctor Samuels, said that the insured seemed rational and that his mental condition 
was all right. Many lay witnesses were called who in varying language expressed 
opinion that insured “was close to his right mind”, that he “talked as good 
sense as he always talked”; that he “conversed in a rational manner”, or “had 
good judgment”; that he “talked as a man very sensible”; that he “without doubt 
knew what he was doing”; that he talked with “good common judgment”. 

We are to add to this testimony the presumption of sanity which obtains; 
also the circumstance that insured attended to such business as he had to attend 
to up to the time he became very ill; that he personally and alone went through 
the necessary formalities of having the beneficiary changed in his policy. 

If for the moment we leave out the circumstance of the insured transacting 
his business, and take the evidence of this record alone, reasonable men might 
disagree as to the mental condition of the insured at the time of change of 
beneficiary. Such being the case we are unable to say that the finding and 
judgment of the court was against the manifest weight of the evidence. Adding 
to the evidence the circumstances referred to it seems to us that a jury might 
well conclude that insured was capable of knowingly and understandingly doing 
the act which he did when he changed his beneficiary. The Chancellor in this 
case without a jury saw and heard the witnesses who testified, obviously applied 
the tests of credibility to the witnesses who did testify and found that the act 
of changing the beneficiary was the act and deed of insured. We are of the 
opinion that the trial court did not err in making such finding and entering such 
judgment. 

The judgment of the Circuit Court is affirmed. 

ludgment affirmed. ; 

Murphy and Edwards, JJ., concur. 


NORRIS v. TRAVELERS INS. CO. No. 33871. 
Supreme Court of Kansas. June 11, 1938. 
79 Pacific Reporter (2d) 842. 
CONVERTED POLICY. 

Where converted policy automatically issued pursuant to conversion clause 
in original term policy, but with some changes and omissions in language used 
in original policy, provisions of new policy would be controlling. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

2. INCONTESTABIILITY. 

The limitations in ordinary incontestable clause in life policy applied to and 
controlled in controversies concerning benefits and liabilities under permanent 
total disability provisions of the policy, in absence of any specific exception. 


(For other cases, see Insurance, Dec. Dig. § 400.) 
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Syllabus by the Court. 

1. Where a converted life insurance policy covers also permanent total 
disability and was automatically issued pursuant to a conversion clause in the 
original term policy, but with some changes in the language used and with the 
elimination of some of the provisions contained in the original policy, the 
language and provisions of the new or converted policy must control rather 
than the provisions of the original or term policy. 

2. The limitations of an ordinary incontestable clause in a life insurance 
policy, without specific exception therein, apply to and control in controversies 
over and about the benefits and liabilities of the parties under the permanent 
and total disability provisions of the policy. 

Appeal from District Court, Sedgwick County, Division No. 1; Ross McCor- 
mick, Judge. 

Action by Charles D. Norris against the Travelers Insurance Company to 
recover benefits for permanent total disability under the provisions of a life 
policy. From an order striking from defendant’s answer certain defenses, the 
defendant appeals. 

Affirmed. 

C. H. Brooks, Howard T. Fleeson, Fred W. Aley, Carl G. Tebbe, Wayne 
Coulson, and Paul R. Kitch, all of Wichita, for appellant. ‘ 

Austin M. Cowan, C. A. McCorkle, W. A. Kahrs, Robert H. Nelson, and 
Henry L. Butler, all of Wichita, for appellee. 

This was an action to recover benefits for permanent total disability under 
the provisions of a life insurance policy a copy of which was attached to the 
petition as an exhibit, it being what is called a converted policy because it 
iutomatically succeeded a five-year term policy, the provisions of both policies 
being nearly the same. 

The defendant insurance company appeals from an order of the trial court 
striking from its answer the following defense: 

“* * * said disability commenced prior to December 8, 1927, at which 
time defendant's policy of insurance attached hereto as Exhibit ‘A’ and _ its 
successor, policy No. 1736196, became effective, and has been continuous since 
prior to said date.” 

No question is. raised as to this being an appealable order, both parties 
evidently so concluding under such rulings as were made in the following 
Kansas cases: Norman vy. Railway Co., 101 Kan. 678, 168 P. 830; Van Deren v. 
Heineke & Co., 122 Kan. 215, 252 P. 459; and McKenzie v. Ruggles Construc- 
tion Co., 129 Kan. 759, 284 P. 407. 

The appellant expresses the question involved in this appeal in the following 
terms : 

“Is a provision in a clause of a life insurance contract providing for the 
periodical payment of specified benefits for permanent total disability that such 
disability must have commenced subsequent to the payment of the first premium 
under the policy, in conflict with the one year incontestable clause?” 

The appellee supports the ruling of the trial court by argument under the 
following three headings: 

“The defendant is estopped to claim that the total and permanent disability 
of the plaintiff was not covered by the policy. ; 

“By the issuance of the second policy the defendant waived the defense now 
made. 

“The incontestability clause prevents defendant from raising the question 
here involved.” 

The first policy, issued by defendant to plaintiff, No. 1381683, became effec- 
tive December 8, 1927. It was called a term policy because it was subject to 
automatic renewal at the end of five years. The second policy, No. 1736196 
called a converted policy, was issued and became effective December 8, 1932. 
Both policies contained the same provisions concerning permanent total dis- 
ability. The plaintiff attached to his petition, filed June 5, 1937, a copy of the 
second policy, and the defendant attached to its answer a copy of the first 
policy. There was no new application for the second policy. : 

Appellant calls our attention to the use of the following words in the 
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disability clause of the first policy which do not appear in the second policy, 
viz., “since the payment of the initial premium upon this contract,” and argues 
therefrom the force and effect of the defense which was stricken out to the 
effect that the disability in this case commenced before the first policy became 
effective. Of course the first policy containing those specific words about 
becoming wholly disabled “since the payment of the initial premium” limited 
the policy to subsequent disabilities, but why did the defendant company elim- 
inate that clause from the second policy? The disability clause in the second 
policy is as follows: 

“Upon due proof that before a default in the payment of any premium upon 
this contract * * * the Company will pay * * * .” 

After a contract has been in force for five years it would not be usual to 
refer back that long to fix the liability after the payment of the initial premium, 
but to refer as the company here did to the disability being before a default 
in the payment of a premium. 

The allegations of the petition are that long prior to the issuance of the 
second policy the plaintiff was totally and permanently disabled and made 
proof thereof to the defendant before default in the payment of any premium, 
and that the defendant accepted the proof and paid the plaintiff $50 per month 
under the terms of the second policy and its predecessor until September 5, 1936, 
at which time the defendant failed and refused to make further payments and 
has made none on said policy since September 5, 1936. 


Another difference in the wording of the two policies is in the incontestable 
clauses thereof. The language in the second policy, the one on which this action 
is based, is as follows: “This contract shall be incontestable from its date of 
execution except for non-payment of premiums.” In the original policy the 
language is as follows: “This Contract shall be incontestable after it shall 
have been in force for a period of one year from its date of execution except 
for non-payment of premiums. * * * ” This difference was that the first policy 
was incontestable after one year from its execution, while the second, the auto- 
matic conversion policy issued five years later, to take the place of the original 
policy, was incontestable after its execution. 

Appellant very properly asserts that insurance policies do not apply to acts 
which have already occurred, but they are contracts based upon some con- 
tingency or act to occur in the future, quoting such language in substance from 
the case of Clardy v. Grand Lodge of Oklahoma, A. O. U. W., 132 Okl. 165, 269 
P. 1065. With this view of the general nature, intention and purpose of insur- 
ance no one will disagree if it stands alone in the insurance contract. The 
purpose of obtaining the policy is to be insured against something which may 
occur in the future. But an insurance contract, like most written contracts, 
must be considered from its four corners, and that includes other provisions 
therein and possible restrictions or limitations, among which may be the incon- 
testable provision. 

Appellant calls attention to the conversion clause contained in the first 
policy, under which the insured could have compelled the issuance of a con- 
verted policy at the end of the five-year term policy and that without evidence 
of insurability, and reasons therefrom that the converted policy is but a con- 
tinuation of the first policy with the same restrictions and limitations, citing 
the cases of AEtna Life Ins. Co. v. Dunken, 266 U.S. 389, 45 S.Ct. 129. 69 L.Ed. 
342, and Silliman v. Ins. Co., 131 Tenn. 303, 174 S.W. 1131, L.R.A.1915F. 707. 
In the first case it was held that the conversion clause made the second policy 
simply a continuation of the term policy and limited to the provisions and 
restrictions of the original policy. However, the contention in the case arose 
over a difference in the laws of the states where the insured was residing at the 
two different periods, the first policy being delivered to the insured when he 
was a resident of Tennessee and the converted policy executed and delivered 
to him when he resided in Texas, and the court held that the Texas laws and 
requirements should not control or be applicable as to interest and attorney 
fees, but the rights of the parties should be limited and controlled by the laws 
of Tennessee. The second case was one where the suicide clause was involved. 
The converted policy was issued four years later than the term policy, and the 
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suicide occurred six months after the date of the second policy. In the term 
policy the company limited its liability to the amount of the premiums paid 
on the policy “in case of suicide committed while sane or insane within one 
year of the date hereof,” but the converted policy provided that in case of 
suicide “within one year from the date on which this insurance begins.” The 
court considered the language used in the two different policies and held that 
the two policies were in effect one and the same contract, and that the insur- 
ance began, within the meaning of the suicide clause in the second policy, at 
the time of the issuance of’ the original policy. The specific language used 
certainly justified the ruling that it related back to the beginning of the con- 
tract relationship. Both of these decisions were based upon special features 
rather than on a general principle, to the effect that a converted or substituted 
policy must relate back in all its features to the time and to the provisions of 
the term or original policy. 

}1] We are of the opinion that the change of language in the new policy 
and the elimination of certain provisions contained in the original policy must 
be regarded as having been made intentionally and a meaning must be given 
ty the language contained in the new policy. The insurer made these changes, 
and it alone is responsible for the modifications so made, and we can see no 
good reason existing why the language of the new or substituted contract 
should be ignored and that of the original held to be controlling where there 
is a difference. 

There is no element of fraud involved in this review, which is limited to the 
matter of striking out the part of paragraph seven of the answer that alleged 
a different time of the beginning of the disability, which if established, would 
not come within the disability provisions of the original policy and would not 
iii any way concern the disability provision of the converted or new policy 
which by its express terms must occur “before a default in the payment of any 
premium upon this contract.” We think the language of the new or converted 
policy is controlling rather than any disability provision contained in the orig- 
inal and omitted from the new policy, and that this alone will justify and affirm 
the ruling of the trial court in striking out the last part of paragraph seven of the 
answer. 

Both parties have carefully briefed this case also as to the effect of the 
incontestable provisions in both policies. In the original, or term policy, it 
was stated to be incontestable after being in force for one year from the date 
ol its execution; the converted or second policy provided that it would be 
incontestable from its date of execution. 

The case of Kansas City Life Ins. Co. v. Hislip, 154 Okl. 42, 6 P.2d 678, 
decided by the supreme court of Oklahoma in 1932, was one very similar to the 
case at bar, and it was there held: 


“The language admits of no reasonable construction other than that the 
company reserves to itself the right to ascertain all the matter and facts 
material to its risk and the validity of its contract for one year; and that if 
withis. that time it does not ascertain all the facts, and does not cancel and 
rescind the contract, it may not do so afterwards upon any ground then in 
existence.” Syl. par. 5. 

In the case of Coodley v. New York Life Ins. Co., 9 Cal.2d 269, 70 P.2d 602 
decided by the supreme court of California in August, 1937, it was held: 

“The provision in a life insurance policy, to the effect that after being in 
force a specified time it shall be incontestable, precludes any defense after the 
stipulated period on account of false statements warranted to be true, even 
though such statements were fraudulently made, unless by the terms of the 
policy fraud is expressly or impliedly excepted from the effect of such pro- 
vision.” Syl. par. 1. 


Many cases are cited in the opinion to show the conflicting views as to the 
extent of modification or control of the incontestable provision over the dis- 
ability clause in life insurance policies. 

In the recent case of Stroehmann v. Mutual Life Co., 300 U.S. 435, 57 S.Ct 
607, 81 L.Ed. 732, the supreme court of the United States affirmed the ruling 
of the district court holding “that as more than a vear had elapsed since the 
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policy took effect, the limitation was applicable, and controlling.” (Page 609) 
The opinion shows that no exception to the incontestable clause was used as 
could have been used to exclude the disability feature of the policy from its 
vv and that the insured is entitled to any such omission or resulting 
oubt. 

_The recent decision by the United States Supreme Court in the case of 
United States v. Patryas, 58 S.Ct. 551, 82 L.Ed. , was concerning a war 
risk insurance policy and a reinstatement thereof by act of congress as a 
converted policy, and involved the force and effect of the incontestable clause 
in relating’ to the disability clause, and it was said in the opinion: 

“This converted policy of insurance provided protection against loss from 
two causes: Namely, death and total permanent disability. A provision making 
a policy ‘incontestable’ except for certain clearly designated reasons is wholly 
meaningless and ineffective if, after proof of the loss insured against, the policy 
can be contested upon grounds wholly different from those set out in the 
exception. The object of the provision is to assure the insured that payment on 
his policy will not be delayed by lawsuits on grounds not saved by the excep- 
tions. Here, it has been established that the veteran is wholly and permanently 
disabled. Yet his policy is contested on the ground that it does not insure 
against this disability because it existed before the policy was issued. If this 
defense can be interposed, his policy has never actually protected him against 
total permanent disability. Since permanent total disability is one of the two 
risks insured against in the policy, any contest (not based on the exceptions) 
which may prevent the policyholder’s recovery for such admitted total per- 
manent disability—existing while the policy is in force—is a ‘contest’ forbidden 
by the ‘incontestable’ provision.” 58 S.Ct. page 553. 

[2] These opinions, said to be conflicting, are not particularly so when 
applied to limitations of the incontestable clause over disability clauses. A 
defense against a disability claim is generally a contest. It is not like the 
suicide question involved in the Myers (Kansas) Case, supra, and if no excep- 
tion is incorporated in the incontestable clause it will naturally apply to the 
disability clause. The decision in the case of Priest v. Kansas City Life Ins. 
Co., 119 Kan. 23, 237 P. 938, 41 A.L.R. 1100, requires an actual contest to be 
commenced within the limitation of time in the incontestable clause where 
such limitation is applicable. But, as stated earlier in this opinion, we think the 
ruling of the trial court was correct as based on the change of language used 
in the converted policy from that used in the term policy and was fortified by 
the application of the incontestable clause to matters concerning the disability 
clause. 

We hold that there was no error in the trial court’s striking out the closing 
portion of paragraph seven of the answer. 

The ruling is affirmed. 


J.ASHBROOK et al. v. SOVEREIGN CAMP, W. O. W. (COBB UNDER- 
TAKING CO., Inc., Intervener). No. 33710. 
Supreme Court of Kansas. June 11, 1938. 
79 Pacific Reporter (2d) 881. 
WAIVER. 

A fraternal benefit society, which had denied liability on benefit insurance 
certificate on specific ground that member had been suspended for nonpayment 
of dues and assessments for certain month, could not shift its defense to anothet 
ground of nonliability during the trial, notwithstanding that, in its correspondence 
with plaintiffs’ attorneys, it had stated that in specifying the grounds for rejection 
of the claim it did not waive any other defense which it might have against the 
payment of the certificate 

(For other cases, see Insurance, Dec. Dig. § 724[1].) 

Syllabus by the Court. 

1. In an action to recover on an insurance certificate issued to a member of 
a fraternal society, where defendant denied liability on the specific ground that 
the insured had been suspended for nonpayment of dues and assessments for 


the month of December, 1932, and the fact was otherwise, defendant could not 
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shift its defense to another ground of nonliability; and judgment was properly 
entered for plaintiffs. 

2. To its written denial of liability on the specific ground of insured’s failure 
to pay certain dues and assessments whereby he had been suspended fiom 
membership, defendant added the following: 

“The Association in specifying the above grounds for rejection, does not 
waive any other defense which it might have against the payment of this certifi- 
cate. 

Held, the language just quoted did not absolve defendant from the rule of 
law stated in the first paragraph of this syllabus. 

Appeal from District Court, Crawford County; Leland M. Resler, Judge. 

Action by Betty Jean Lashbrook, an infant, by Evelyn Lashbrook, her guard- 
ian, and Evelyn Lashbrook, against the Sovereign Camp. of the Woodmen ot the 
World, to recover on a fraternal benefit insurance certificate issued by the defend- 
ant, wherein Cobb Undertaking Company, Incorporated, intervened. From an 
atverse judgment, the defendant appeals. 

Judgment affirmed. 

A. B. Keller, Geo. R. Malcolm, and C. A. Burnett, all of Pittsburg, for appel- 
fant. 


C. S. Denison and Ben W. Weir, both of Pittsburg, for appellees. 


JOHN HANCOCK MUT. LIFE INS. CO. v. TABB. 
Court of Appeals of Kentucky. Feb. 1, 1938. 
Rehearing Denied June 21, 1938. 
117 Southwestern Reporter (2d) 587. 
1. ASSAULT. 


In action on accidental death provision of life policy, evidence held to show 
that death of insured, who was found on slippery footpath near jagged rocks 
and who had been robbed and struck on head, was caused by an assault and 
not by a fall, as regards whether death was due to “homicide,” which was 
excluded by terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 665{5].) 

2, AMBIGUITY. 

Ambiguous contracts of insurance are construed most strongly against the 
insurer, but context and association must be considered in ascertaining meaning 
intended by policy provision. 

(For other cases, see Insurance, Dec. Dig. § 146[1, 3].) 7 
3. HOMICIDE. 

Where accidental death provision of life policy which excepted death caused 
by homicide, insurer was not liable for death of insured which was caused by 
an assault committed by person who robbed insured, since “homicide” embraced 
“intentional homicide,” which is the felonious killing of a human being, even 
though there was no specific intent to kill insured. 

(For other cases, see Insurance, Dec. Dig. § 464.) 

4. INSANITY. 

In action on accidental death provision of life policy which excluded death 
caused by homicide, insurer was not required to prove that death of insured, 
who had been assaulted and robbed, was not caused as result of actions of an 
insane person, which is generally regarded as an “accident” so far as an insured 
is concerned. 

(For other cases, see Insurance, Dec. Dig. § 464.) 

6. COVERAGE. 

The terms of the accidental death provisions of life policy determine the 
rights of the parties thereunder. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch, 
Fourth Division. 

Action by Jeannette P. Tabb against the John Hancock Mutual Life Insur- 
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ance Company on accidental death provisions of a life insurance policy. From 


an adverse judgment, the defendant appeals. 

Reversed. 

Bruce & Bullitt, of Louisville, for appellant. 

Peter, Heyburn, Marshall & Wyatt, of Louisville, for appellee. 

STANLEY, Commissioner. 

By a contract supplementary of a life insurance policy issued to the late 
Cary Tabb, a prominent lawyer of Louisville, the appellant bound itself to pay 
his widow, the appellee, Mrs. Jeannette P. Tabb, $2,500 upon proof that his 
death was caused “solely by external, ‘violent and accidental means.” How- 
ever, there are some exceptions, one of which is: “This provision for benefit 
shall not apply if the death of the insured results directly or indirectly * * * 
from homicide. * * * ” 

In this suit by the beneficiary to recover under this contract the company 
assumed the burden of establishing Mr. Tabb’s death to have been the result of 
homicide. When it had completed the presentation of its evidence, both parties 
moved the court to peremptorily instruct the jury. The plaintiff's motion was 
sustained, and a verdict was accordingly returned for the amount of the indem- 
nity. The appeal is brought upon the ground that the evidence established 
as a matter of law that the death of the insured was the result of homicide, or, 
at least, was sufficient to authorize the submission of the question of fact to the 
jury. 

In the late afternoon of December 3, 1934, Mr. Tabb left his office and 
stopped at a bank for a consultation with its president. He left the bank alone 
at 6:10 o’clock, carrying a small package, the contents of which have never been 
ascertained, his portfolio of papers, and an umbrella. He boarded a street car, 
and after alighting at Longest avenue probably took a bus out Grinstead drive. 
He then traveled a footpath which leads up a hill some 200 feet to Crosshill 
road, and then beyond to Tophill road, on which his home was situated. The 
path is a shortcut leading through a sparsely built-up residential district. I: 
ran between high hedges or other vegetation, and was quite secluded. It was 
a misty, rainy night, and the path was very dark. 

hortly before 7 o'clock a colored woman, employed as a maid in the 
neighborhood, came down the path and found Mr. Tabb lying in or across it. 
Without recognizing or disturbing him, she quickly ran to a nearby residence 
and gave an alarm. Mr. Addams returned with her. They found Mr. Tabb 
lying unconscious on his back. His overcoat was unbuttoned and thrown back; 
his pockets were turned inside out; his money and watch were gone; his hat, 
spectacles, newspaper, and umbrella were scattered about. The papers he had 
had in his portfolio were scattered around loose over the scene. The package 
he was carrying when he left the bank and had on the street car was not to be 
found. Mr. Tabb had been struck on the back of the head. His skull was 
bashed in so badly that the bones were driven into his brain by a blow which 
the physicians stated was applied with “a great deal of force,” and with “tre- 
mendous force.” The injured man was removed to a hospital where he died 
three days later without having regained sufficient consciousness to speak. 

The police were quickly on the scene; but to this day the mystery of who 
killed Mr. Tabb has never been solved. 

The company also introduced in evidence the death certificate, which is by 
statute made prima facie evidence of the facts therein stated. Section 2062a-21, 
Statutes. The certificate stated that Mr. Tabb’s death was caused by a “fractured 
skull”; that the “manner of injury” was “slugged by hold-up person”; and that 
his death was due to “homicide.” The appellee’s counsel very ably attack this 
certificate as competent evidence upon several grounds resting upon their 
interpretation of the statute. Without determining the questions raised, we 
will disregard the certificate and base our decision upon the other evidence 

{1] The appellee seems to appreciate the strong probative force of the 
circumstances as showing that the insured’s death was caused by an assault 
for the purpose of robbery. Her counsel submit, however, that it was incum- 
bent upon the insurance company to prove that the death could not have 
been caused by the insured having accidentally fallen, or by an act not embraced 
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in the meaning of the word “homicide” as intended by the contract. Without 
such conclusive negative evidence, it is argued, the mystery is left to surmise 
and conjecture, and a case will not, under our rules of practice, be submitted 
to a jury to reach a verdict by such process; hence, the burden resting upon 
the insurance company was not met, and the court properly decided the case 
as a matter of law. 

The suggestion of accident rests upon the fact that the footpath was slip- 
pery and uneven, and there were numerous jagged rocks in and at the edge of 
it; that the physicians in the course of their examination expressed the opinion 
that the crushing blow the insured suffered might have been caused by being 
struck with a blunt instrument or “from a very severe fall.” Coupled with 
such statements are answers of the doctors which seem merely to avoid 
expressing an opinion on matters outside their sphere, such as that their 
patient was the victim of an assault, or murdered. We think the circumstances 
and conditions otherwise inexplicable are of such great force as to destroy 
the tenuous theory of an accidental fall. 

[2] Concerning the meaning of “homicide” as used in the policy, the 
appellee points out that the term is susceptible of various definitions, since the 
primary or basic meaning is the killing of one person by another without 
regard to the purpose or manner. It is therefore said to be ambiguous and 
to require the application of the rule of construing insurance contracts most 


strongly against the company. As to such general definition and rule there 


can be no difference of opinion. 

[3] But the context and association must be considered in ascertaining the 
meaning intended. We are dealing with an accident insurance policy of limited 
coverage. Whether it would exclude death as the result of gross negligence, 


e. g. by being struck by an automobile under such circumstances as to con- 
stitute manslaughter, or by the act of an insane person, which is ordinarily 
regarded as an accident so far as the insured is concerned (1 C.J..443; Jefferson 
Standard Life Insurance Company v. Myers, Tex.Com.App., 284 S.W. 216), we 


need not determine. We concur in the conclusion of other courts that exclusion 
from liability for indemnity where death is the result of homicide does embrace 
an intentional killing. Jefferson Standard Life Insurance Company v. Myers, 
supra; Great Southern Life Insurance Company v. Campbell, 148 Miss. 173, 
114 So. 262, 56 A.L.R. 681; Day v. Interstate Life & Accident Company, 163 
Tenn. 190, 42 S.W.2d 208; Texas Life Insurance Company v. Plunkett, Tex.Civ. 
App., 75 S.W.2d 313. But any observation as to another meaning of “homicide” 
or anv extension of our construction of it being an “intentional killing” where 
the circumstances may be different from those in the case at bar would be but 
dictum. We confine our interpretation by expressing the opinion that the 
exclusion embraces the ordinary meaning of intentional homicide, that is, a 
felonious killing of a man. The same conclusion was reached in Black v. 
Massachusetts Accident Company, R.I. , 189 A. 3, where the policy 
excluded death caused by “homicide” and the insured was shot by a robber in a 
holdup of several men in a gambling’ establishment. The insurance company 


was held not liable. 

14, 5] Under such a construction, we are not willing, however, to follow 
counsel for appellee by saying that it was incumbent upon the insurance com- 
pany to prove that Mr. Tabb’s death resulted from an act of another person 
done with the specific intent to kill him—that the man who struck the mortal 
blow intended to kill Cary Tabb and no one else and for no other purpose. 
Cf. Jefferson Standard Life Insurance Company v. Myers, 256 Ky. 174, 75 S.W.2d 
1095. Nor can we adhere to the extreme suggestion that the company must 
have proven that his death was without the shimmering possibility that it was 
at the hands of a person without mental capacity enough to have understood 
the nature of his act; that is, an insane person. There is no presumption of 
insanity and its establishment is an affirmative defense. Young v. Common- 
wealth, 258 Ky. 766, 81 S.W.2d 595. 

[6] It seems to us that it was shown beyond a doubt that Mr. Tabb’s death 
was the result of a felonious killing; that it was caused by one intent upon 
robbery, which, under elementary law, is murder; and that such cause was 
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explicitly excluded from coverage of the insurance policy. The terms of the 
contract must measure the rights of the parties. It follows, therefore, that 
the court was in error in its ruling, and that the peremptory instruction should 
have been to the jury to find a verdict for the defendant insurance company. 
Judgment reversed. 
Whole court sitting, except Stites, C. J. 


TRAVELERS INS. CO. v. MAHON. 
Court of Appeals of Kentucky. May 24, 1938. 
117 Southwestern Reporter (2d) 909. 
3. TOTAL DISABILITY. 

In action on a life policy to recover total permanent disability benefits, 
where evidence*strongly tends to sustain the claim of total disability, credibility 
of witnesses and weight to be given their evidence was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

4. TOTAL DISABILITY. 

In action on life policy to recover total permanent disability benefits, question 
whether insured was totally disabled was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

5. TOTAL DISABILITY. 

The words “total disability” as used in life policies providing for total dis- 
ability benefits should be defined, since the court has narrowed the scope’ of th 
disability provision and held that it applies to disability from the particular 
occupation in which insured was engaged. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

12. PROSPECTIVE BENEFITS. 

In action on life policy to recover total permanent disability benefits, court 
did not err in entering a prospective judgment covering future installments until 
insured should die or disability cease, notwithstanding insured’s petition contained 
no prayer for such relief. 

(For other cases, see Insurance, Dec. Dig. § 672.) 

13. PROSPECTIVE BENEFITS. 

In action on life policy to recover total permanent disability benefits, even 
though laws of North Carolina applied in construing and giving effect to th. 
policy and law of that state did not allow recovery of a prospective judgment 
covering future installments, insured was nevertheless entitled to prospective 
judgment, since such judgment involved a matter of procedure and was governed 
by law of the forum. 

(For other cases, see Insurance, Dec. Dig. § 672.) 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Third 
Division. 

Action by James Clelland Mahon, Jr., against the Travelers Insurance Com- 
nany to recover permanent total disability benefits under a policy issued by 
defendant. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Trabue, Doolan, Helm & Helm, of Louisville, for appellant. 

Crawford, Middleton, Milner & Seelbach, of Louisville, for appellee. 

* Creat, Commissioner. 

On May 7, 1926, the Travelers Insurance Company of Hartford, Connecticut, 
hereinafter referred to as the company, issued to James Clelland Mahon, Jr., 
then 35 years of age, a life policy in the sum of $25,000.00. It contained the 
following provisions concerning permanent total disability benefits : 

“Upon due proof that since the payment of the initial premium upon this 
contract, before a default in the payment of any subsequent premium, and before 
the anniversary of this contract nearest the sixty-fifth ‘anniversary of the date of 
birth, the Insured has become wholly disabled by bodily injuries or disease and 
will be continuously and wholly prevented thereby for life from engaging in an) 
occupation or employment for wage of profit, the Company will waive the pay- 
ment of any premiums which may fall due on this contract during such disability, 
and will pay for each completed month from the commencement of such disability 
and during its continuance the disability income stated on the first page of this 
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contract. Provided, that in a case not susceptible of proof of permanency when 
claim is presented, then after the Insured has been wholly disabled by bodily 
injuries or disease and has been prevented thereby from engaging in any occupation 
or employment for wage or profit for a period of not less than three consecutive 
months, upon due proof thereof the Company will grant the aforesaid benefits 
from the commencement of such disability and during its continuance.” 

On. December 19, 1935, the insured instituted this ‘action against the company 
alleging in substance in his petition as amended that prior to July 17, 1934, and 
while the policy was in full force and effect he became and has since beer 
wholly disabled by bodily injuries and disease and would be continuously and 
wholly prevented thereby for life from engaging in any occupation or employment 
for wage or profit; that he had made due proof of such disability and on August 
17, 1934, the company had paid him the sum of $250.00, and continued such monthly 
payments thereafter to and including September 17, 1935, but had since refused 
to pay the monthly sum of $250.00 for any of the months thereafter up to and 
including April 17, 1936. ; 

3y ‘answer as amended the company traversed the material allegations of the 
petition and alleged in substance in a second paragraph that at the time the 
policy was issued, insured was residing in the state of North Carolina and that 
ail transactions in connection with the policy were had in that state and that 
under the laws of the state which were pleaded, the policy contract was subject 
and controlled by the laws of that state. The issues were completed by reply 
traversing the affirmative allegations of the answer. Trial by jury resulted in a 
verdict finding for plaintiff and on June 23, 1936, it was adjudged that plaintiff 
recover of the company all monthly installments from and after October 17, 1935, 
to and including June 17, 1936, with interest and that he “recover of the defendant. 
the Travelers Insurance Company, the sum of $250.00 on the 17th day of each 
month after June, 1936, until his death, or until plaintiff is no longer totally 
disabled by injury or disease so that he is not thereby prevented from performing 
substantially the reasonable and essential duties with reasonable continuity or 
regularity in his work as a traveling salesman selling veneers, or any such 
work as he is qualified, physically and mentally, under all the circumstances to do.” 

It was further adjudged that for the purpose of further determining the 
rights of the parties the case be filed away with leave to redocket it at any time, 
until all the monthly installments had been paid or until plaintiff's right to 
receive same or any part thereof was terminated by cessation of disability. 

The company is ‘appealing and it is first argued that the case is governed by 
the law of North Carolina. For the purpose of this appeal we shall assume 
that to he true in so far as the construction and effect to be given the policy con- 
tract is concerned. 

It is next argued that appellant’s motion for ‘a directed verdict in its favor 
should have been sustained and that calls for a brief statement of the substance 
of the evidence. Appellee was a traveling salesman for a veneer company, 
apparently a very good one, since his earnings were usually large, ranging from 
about $9,000.00 to $30,000.00 annually for a period of six and one-half years. 
In March, 1931, he had an automobile accident and for a few days thereafter 
felt no ill effects. In about a week he begun to suffer with his back and a 
swelling later developed in his legs. He was able to carry on his work fairly 
well until January, 1932, but stated that thereafter he traveled only one or two 
days out of every three weeks but had a partner who looked after his business; 
that he did not work at all after February, 1934, because he was unable to do 
so. He consulted and was treated by a number of doctors. He stated that he 
had pains in his back and legs, edema of the legs and ankles and was unable to 
bend over, had heart trouble, was bothered with constipation, indigestion, nausea. 
and headache and his ankles would swell when he was up for a few hours. He 
displayed his legs to the jury to show pitting edema was then present. Doctors 
Barnett Owen, R. C. Ackenstedt, John J. Moren, of Louisville and Dr. A. R. 
Barnes of the Mayo hospital in Rochester, Minnesota, testified in behalf of appellee. 
Dr. Owen testified that he saw appellee 62 times between September 21, 1934, to 
April 1935, and found an inflammation between the last vertebra and the bone that 
it sets on; that he had a peculiar swelling in his legs and ankles, the cause of which 
could not be determined. While on the witness stand, this physician examined 
appellant’s legs and stated his condition was the same as it was when he saw 
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him before; that the condition of the legs indicated that there was something 
wrong with his system; that in his condition he could not work with any 
regularity; that during the time he treated him he considered him wholly dis- 
abled. Dr. Ackenstedt likewise examined appellee’s legs and stated that thev 
appeared abnormal and indicated heart trouble: that he had treated appellee 
from October, 1934, to the time of the trial and discovered that he was suffering 
from myocarditis or weakened heart condition. He gave as his opinion that 
appellee had been unable to do any work since he had been treating him; 
that there had been some improvement in the condition of the heart; that there 
were some symptoms of the disease known as beriberi which was caused by a 
deficiency of vitamin B. Dr. Barnes testified that he found stiffness of the 
knees after sitting for a while, pitted edema, soreness of sacroiliac joint, basal 
metabolic rate of minus 14 or a little below normal. He was unable to dis- 
cover any cause for appellee’s condition but diagnosed his illness as nervous 
exhaustion, chronic prostatitism, firbrositis, chronic constipation, migraine, and 
edema of the legs; that the nervous exhaustion was due to lack of capacity to 
function efficiently and caused by stress, strain, worry, fear, anxieties, shock, 
mental conflict, or overwork and that it might cause unusual rapidity of the 
heart, a chronic state of indigestion and painful condition of the muscles; that 
appellee was temporarily totally disabled, but that he could not determine the 
probable duration of such disability. Appellee introduced some lay witnesses 
whose evidence indicated that his physical condition was bad. 

Appellant introduced some lay witnesses including Maxwell Allen, who 
was employed by the insurance company to follow and observe the activities of 
appellee. This witness kept appellee under pretty close observation for four 
or five months and testified concerning his activities in driving an automobile, 
going to night clubs, cafes, race tracks, etc. While appellee denied some of the 
evidence of this witness concerning his activities he admitted that he had gone 
to a number of the places testified to by Allen, but his evidence indicates that 
he did not and could not exert himself to any degree. Appellant also introduced 
as witnesses, Dr. Virgil Simpson, Frank Strickler, W. E. Gardiner, H. B. Weiss, 
H. C. Herrmann, Arnold Grollman, Glenn Spurling, J. C. Bell, W. J. Martin and 
I). Y. Keith, practically if not all of whom examined appellee at the instance of 
appellant. While some of these physicians testified to some of the conditions as 
edema of the legs, accelerated heart beat and other matters testified to by expert 
witnesses for appellee, most of them stated that they found nothing abnormal, 
and their opinions indicated that appellee was not disabled to any appreciable 
degree. Dr. Simpson was asked on cross examination if he had not stated to 
appellee when he examined him that he was unable to work and testified in sub- 
stance that he did not. Appellee was later recalled and testified to the statements 
made to him by Dr. Simpson at the time, the substance of which was that appellee 
would have to gradually resume any kind of work or activity requiring exertion 
and that he was unable to work more than a few minutes a day at the beginning 

[1-4] On the whole the evidence for appellee clearly conduces to show total 
disability and inability to perform his work as a salesman or do anything requiring 
mental or physical exertion. The evidence for appellant indicates an entirely 
different situation and conduces to show that appellee is not so disabled. It is an 
established rule that where there is any evidence to support a cause of action or if 
reasonable men might draw different conclusions from the evidence, a peremptory 
instruction should not be given, but a verdict should only be directed peremptorily 
when after admitting all the evidence for the plaintiff to be true as well as 
reasonable inferences therefrom there has been a failure to establish a_ case. 
Provident Life & Accident Insurance Company v. Diehlman, 259 Ky. 320, 82 
S.W.2d 350; Van Sant’s Adm’r v. Overstreet, 261 Ky. 58, 86 S.W.2d 1008; North 
American Accident Insurance Company v. West, 245 Ky. 316, 53 S.W.2d 692. 
Where as in this instance the evidence strongly tends to sustain the claim of total 
disability, it is for the jury to determine the credibility of the witnesses and the 
weight to be given their evidence. John Hancock Insurance Company. v. Cave, 240 
Ky. 56, 40 S.W.2d 1004, 79 A.L.R. 848. 

Argument is made that the instructions given by the court are erroneous and 
that the court erred in not giving instructions offered by appellant but it is our 
view that the instructions given submitted to the jury every issue made by pleading 
and proof. They are terse, concrete and so clear, direct and unambiguous as to be 
easily understood by a juror of ordinary intelligence. 
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The principal criticism is directed at instruction Bl, it being urged that it 
is erroneous, first, because it made no reference to certain words used in the 
quoted provisions of the policy such as “continuously, and wholly prevented 
thereby for life,” and “from engaging in any occupation or employment for 
wage and profit,” that it embraced no idea of permanency or continuousness 
and (2) because there was no definition of the words “wholly disabled” and 
other words and phrases found in the provisions of the policy. 

[5, 6] With the exception of Lee v. New York Life Insurance Company, 
188 N.C. 538, 125 S. E. 186, all the cases cited by counsel for appellant in sup- 
port of this contention are domestic cases. By stipulation of the parties it 
was agreed that a number of North Carolina cases might be considered in 
evidence as bearing on the law of that state relating to insurance contracts 
oi this character. In Misskelley v. Home Life Insurance Company, 205 N.C. 
496, 171 S.E. 862, an action on an insurance policy containing disability pro- 
visions similar in all respects to the one under consideration, the court in its 
charge to the jury defined the meaning of total disability, etc. as used in the 
policy in practically the identical language used in the instruction under 
criticism. In the North Carolina case cited by appellant in this connection the 
appellate court merely approved instructions embodying some of the words and 
phrases of the disability clause which were not used in the instruction in the 
Misskelley Case and there was nothing in the opinion to indicate or from which 
it might be reasonably inferred that the instruction in the latter case was 
erroneous. No additional definition of the words “wholly disabled” was 
necessary since the instruction itself fully defined that and other terms 
used in the disability provision as construed by the courts of North Carolina. 
The reason this court has been rather exacting in requiring that the words 
“total disability” as used in insurance contracts of this character be defined, 
is that it has narrowed the scope of the disability provision and held that 
it applies to disability from the particular occupation in which insured was 
engaged. See Mutual Life Insurance Company of New York v. Beckman, 
261 Ky. 286, 87 S.W.2d 602; Prudential Insurance Company v. Bond, 257 Ky. 
45, 77 S.W.2d 373. While the courts of North Carolina and many other states 
have given a broader interpretation and held in effect that total disability 
means being totally disabled for all kinds of work, business or occupations, 
unless by the contract the disability is to be only for the particular occupa- 
tion in which the insured is engaged at the time the policy was taken. Insis- 
tence that the instruction is prejudicially erroneous in that it did not embrace 
the idea of permanency cannot be sustained since under the quoted provisions 
of the policy permanent disability is presumed after the insured has been 
wholly disabled from engaging in any occupation or employment for a 
period of not less than three consecutive months. 

Before the jury could find for appellant they were required under the 
instruction given to believe that appellee had since September 7, 1935, been 
totally disabled so as to prevent him from performing with reasonable 
continuity or regularity his usual work or any work, mental or physical. 
The jury found from the evidence that he had been so disabled and there 
was evidence to support such finding and that the disability would continue 
for an indeterminable time. 

; [12-13] Finally, it is argued that the court erred in entering a_prospec- 
tive judgment covering future installments but it is admitted that such has 
been the procedure in this state, however, it is argued that this case is 
distinguishable because (1) appellee’s petition contains no prayer for such 
relief; (2) that there was no evidence that appellee was wholly disabled and 
would be continuously and wholly prevented thereby for life from engaging 
in any occupation or employment for wage or profit and (3) that the con- 
tract must be constriied according to the laws of North Carolina under 
which a prospective judgment is not allowed. However, counsel admits that 
a prospective judgment was affirmed in Mutual Life Insurance Company 
\. Beckmann, supra, when there was no specific prayer for that relief. What 
we have already said concerning the evidence and the instructions disposes 
of the second point. While it may be true as we have assumed that the laws 
t North Carolina apply in construing and giving effect to the contract, the 
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weight of authority indicates that in the matter of procedure or remedy, 
the law of the forum applies. See 13 C.J. 259; Moody v. Barker, 188 Ky. 
401, 222 S.W. 89; Fry Bros. v. Theobold, 205 Ky. 146, 265 S.W. 498; 11 Am.Jur., 
Conflict of Laws, Sec. 186; Louisville & Nashville Railroad Company y. 
Burkhart, 154 Ky. 92, 157 S.W. 18, 46 L.R.A.,N.S., 687; Beale on Conflict of 
Laws, Vol. 1, p. 86; Dicey on Conflict of Laws (3rd) 761. Furthermore, 
there was no proof of the laws of North Carolina in this particular, and in 
the absence of such proof, the court will not take judicial knowledge of the 
laws of that state. Orendorf et al. v. Hunt, 272 Ky. 334, 114 S.W.2d 8&6, 
but it will be presumed that the common law prevailing there is the same 
as the common law of this state. United States Cast Iron Pipe & Foundry 
Company v. Henry Vogt Machine Company, 182 Ky. 473, 488, 206 S.W. 806. 
Judgment affirmed. 


SOVEREIGN CAMP, W. O. W. v. ALCOCK. 
Court of Appeals of Kentucky. May 27, 1938. 
117 Southwestern Reporter (2d) 938. 
1.GOOD HEALTH. 

In action on feinstated life policy, whether insured was in good health 
when policy was reinstated was properly submitted to jury. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

2. AGENCY. 

An insurer was not entitled to avoid its obligation under life policy, 
where the act upon which avoidance was sought was the act of company 
through its agent in making a misstatement known by agent to be _ false, 
and insured had not read application after it was filled in, even though by 
application, insured warranted statements therein to be true whether written 
by his own hand or not. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

3. ESTOPPEL. 

An insurer will be estopped to deny liability on a policy if its agent 
inserts false statements in the written application, or by misleading state- 
ments, induces the insured to make false answers, if insured is acting in 
good faith. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

4. AGENCY. 

Where deputy banker of local camp of insurer knew that insured lived 
with insured’s consumptive father, and stated in application insured’s father 
had died from tuberculosis, and when told by insured that insured had not 
occupied same room but same house with a consumptive, put negative answer 
to question on application as to whether insured had occupied same room or 
house with consumptive, which application insured did not then re-read, 
insurer was estopped to rely upon false representations contained in the 
application and thus defeat the claim of the beneficiary, where there was 
no evidence of fraudulent collusion between insured and the banker. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

Appeal from Circuit Court, McCracken County. 

Action by Edith Alcock against Sovereign Camp, W. O. W., on a life 
policy. From an adverse judgment, defendant appeals. 

Affirmed. 

Prince & Cox, of Benton, and Rainey T. Wells, of Omaha, Neb., for 
appellant. 

Holland G. Bryan, of Paducah, for appellee. 


LEE v. VICTORY INDUSTRIAL LIFE INS. CO. No. 16869. 
Court of Appeal of Louisiana. Orleans. June 13, 1938. 


181 Southern Reporter 826, 
VIOLATION OF LAW. 
In action on life policies, whether insured’s death resulted from an 
aggressive gesture made toward another person following the hurling of vile 
epithets at other person and from insured’s apparent intent to attack other 
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4 
person in violation of law, within provisions that death benefits would not be 
paid for death resulting from violation of law, was for trial judge. 

(For other cases, see Insurance, Dec. Dig. § 443.) 

Appeal from First City Court of New Orleans; Wm. V. Seeber, Judge. 

Action on two life policies by Ernestine Lee against the Victory Indus- 
trial Life Insurance Company. From a judgment for plaintiff for the amount 
of the premiums admittedly due, plaintiff appeals. 

Affirmed. 

Titche & Titche, of New Orleans, for appellant. 

Chas. I. Denechaud, Chas. I, Denechaud, Jr., and Ernest J. Robin, all of 
New Orleans, for appellee. 

JANVIER, Judge. 

This is a suit by the designated beneficiary for an amount alleged to be 
due on two life insurance policies issued on the life of William Lee, who died 
on June 1, 1937. Defendant company admits all of the allegations of the 
petition except as to the death of the insured, and, in fact, no controversy is 
now made over that issue. But it interposes the special defense that the 
msured came to his death as the result of a violation of law. In setting up 
this defense, it relies upon a policy provision which, in almost identical 
language, appears in each of the policies. In one it is written as “Condition 
No. 2” and it provides that “* * * death benefits will not be paid * * * at any 
time for death resulting from violation of law, * * * ”. 

Defendant admitted liability for the return of the premiums which had 
been paid and averred that it had tendered the amount of these premiums, 
but that the amount tendered had been returned. 


In the court a qua there was judgment for plaintiff for $34.30, the 
amount of the premiums admittedly due. From this judgment plaintiff has 
appealed. 

Defendant, conceding that the burden of establishing the special defense 
rested on it, called to the stand two witnesses, Lawrence Patania and Steve 
Pollizzi, the former of whom stated that Lee had engaged in an altercation 
with him because of vile epithets hurled at him by Lee, and that, following 
this, Lee had made an aggressive gesture towards him and had evidenced an 
intention to draw a weapon upon him; that he had grasped Lee in an effort 
to prevent his being injured and that the two had fallen and that Lee had 
evidently been injured in the fall to such an extent that he died shortly after- 
wards, Pollizzi, to some extent, corroborates the statement of Patania. 

Counsel attacks the testimony of these two witnesses, contending that 
the one does not agree with the other in certain details and that Patania’s 
testimony itself contains contraditions and alterations of detail which render 
it impossible to be accorded evidence. It is true that Patania, in repeating 
several times the vile epithets which he says Lee hurled at him, used different 
words at each repetition, but he shows that when Lee was cursing him, he 
continued to do so for some little time, and it is possible that Lee used all the 
various epithets which Patania attributes to him and that Patania, in relating 
the affair, repeated one or more of them on one occasion and others on the 
other occasions, and we do not think that this alteration in his repetition of 
the conversation makes it necessary that we say that he was falsifying in 
his testimony. 

The same may be said concerning Pollizzi’s description of the verbal affray, 
for. he attributed to Lee still other language. The important fact to which 
Patania testifies is that, after Lee had cursed him and he had procured a stick 
to strike Lee, he dropped the stick when it appeared that the matter had ter- 
minated, and that it was only after this apparent termination of the contro- 
versy that Lee recommenced hostilities by making threatening gestures as 
though he intended to draw some weapon from his pocket. Pollizzi corrobor- 
ates Patania’s statement that he (Patania) had dropped the stick and had 
ceased hostilities when Lee made the further attack or aggressive gesture. 

Though there are many things concerning the affair which tend to throw sus- 
picion on the evidence of these two witnesses, we must remember that the 
rial judge saw them and apparently believed them. We feel that, even though 
there may be in our minds some slight doubt as to the truthfulness of these two 





966 The Insurance Law Journal, Vol. 91 [Oct., 1938 


men although the burden of proving the special defense was upon the defend- 
ant, still the finding of the court below makes it necessary that we allow the 
judgment rendered to stand. The presumption of the correctness of that judg- 
ment is not overcome by the slight doubt of the truthfulness of these witnesses. 
Our brother below having concluded that Lee’s death resulted from his aggres- 
sive gesture and from the apparent attempt on his part to attack Patania, we 
cannot say that his conclusion was obviously erroneous. 

While the point has not been seriously argued, we feel that, if Lee did 
make the threatening gesture after hurling at Patania the vile epithets attrib- 
uted to him, in doing so he violated the law within the contemplation of the 
policy stipulation. 

It is therefore ordered, adjudged and decreed that the judgment appealed 
from be and it is affirmed at the cost of appellant. 

Affirmed. 


MADISON v. PRUDENTIAL INS. CO. OF AMERICA. No. 34438, 
Supreme Court of Louisiana. Nov. 29, 1937. 
On Rehearing May 2, 1938. 
Rehearing Denied May 30, 1938. 
181 Southern Reporter 871. 
1. JURISDICTION. 

Where amount involved in case is less than $2,000, appellate jurisdiction 
is vested in Court of Appeal rather than in Supreme Court. Const.1921, art. 
7, §§ 10, 20, 29. 

(For other cases, see Insurance, Dec. Dig. § 617.) 

On Rehearing. 
3. JURISDICTION. 

The Supreme Court had jurisdiction of appeal in suit for disability benefits 
under life policy, where amount allegedly due, at time of rendition of judgment, 
under plaintiff's claim for disability payments, penalties, attorney’s fees, and for 
return of sum erroneously paid for premiums, was in excess of $2,000. Act 
No. 310 of 1910; Const. 1921, art. 7. 


(For other cases, see Insurance, Dec. Dig. § 617.) 


4. TOTAL DISABILITY. 

That insured, who was an attorney, was able to do some light work was 
insufficient to establish that his disability was not total, under life policy 
providing for disability benefits if insured should become totally and perman- 
ently disabled to such an extent that he is rendered continuously and _ per- 
manently unable to perform any work for compensation. 

(For other cases, see Insurance, Dec. Dig. § 516.) 


5. PERMANENT DISABILITY. 

Provisions in life policies for indemnity for total and permanent disability 
do not require that insured should be rendered absolutely helpless, but merely 
that disabilities render insured unable to perform substantial and material acts 
of his business or occupation in substantially his usual and customary way. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

6. PERMANENT DISABILITY. 

The term “permanent,” when used in life policy providing for benefits where 
insured becomes “totally and permanently” disabled, is used for purpose only 
of excluding disabilities which are merely temporary, and, although disability 
may pass away, period of disability if longer than that which, reasonably con- 
sidered, is only temporary, must fall within term “permanent.” 

(For other cases, see Insurance, Dec. Dig. § 516.) 

7. PERMANENT DISABILITY. 

Under life policy providing benefits for one totally and permanently disabled 
so that he is continuously and permanently unable to engage in any occupation 
for compensation, and that insured might be required periodically to make 
proof of state of his disability, an attorney suffering for a year from skin 
infection, ulcers, and nervousness, requiring constant medical treatment and 
precluding him from attending to more than a very small part of his professional 
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work, was “totally and permanently disabled,” even though it appeared that he 
might eventually recover. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

11. PENALTY. 

Where life policy containing disability provision required presentation of 
proof of permanent disability, insurer, in absence of undisputed proof of dis- 
ability, was justified in postponing for six months determination concerning 
whether insured was disabled under policy, and insurer was not therefore liable 
for statutory penalties. Act No. 310 of 1910, § 2. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Fourth Judicial District Court, Parish of Morehouse; J. T. 
Shell, Judge. 

Suit by James Madison against the Prudential Insurance Company of 
America to recover disability benefits under a life insurance policy on the 
ground of total and permanent disability. Judgment for plaintiff, and defend- 
ant appeals. 

Judgment amended and, as so amended, affirmed. 

Melvin F. Johnson, of Shreveport, for appellant. 

Madison, Madison & Fuller, of Monroe, for appellee. 

FourNET, Justice. 

This is a suit to recover certain disability benefits under a life insurance 
policy, on the ground of total and permanent disability of the insured, and 
also penalties and attorney’s fees under the provisions of Act No. 310 of 1910. 
The defense is that the disability is neither total nor permanent. The trial 
judge rendered judgment in favor of the plaintiff and against the defendant, 
as prayed for, and the defendant has appealed. 

A mere reading of the plaintiff’s petition shows that the amount in contro- 
versy is less than $2000.00, and this Court has repeatedly held that it will, of its 
own motion, dismiss an appeal where the amount involved is not sufficient to give 
it jurisdiction. 

The plaintiff filed this suit on October 3, 1936, to recover the sum of $50.00 
per month, beginning November 15, 1935, with a like amount as statutory 
penalties, $300.00 as attorney’s fees, and also the sum of $89.40 which he had 
paid the defendant for a quarterly premium that became due during his alleged 
total and permanent disability. Under plaintiff's own allegations he could 
recover only such amounts as were past due under the policy of insurance 
(Earl L. Wiener et al. v. Crystal Oil Refining Corporation, 183 La. 879, 165 
So. 131), and a like amount as penalties, plus $300.00 as attorney’s fees, and $89.40 
for premiums paid during disability. These items, by simple calculation, amount 
to $1389.40. 

1,2] The amount involved in this case being less than $2000.00, this Court 
is without jurisdiction. Constitution of 1921, Art. 7, Sec. 10. Appellate juris- 
diction in such cases is vested, under Sections 29 and 20 of Article 7 of the 
Constitution of 1921, in the Court of Appeal, Second Circuit. However, under 
the provisions of Act No. 19 of 1912, this Court is authorized to transfer the 
case to the proper court instead of dismissing the appeal. 

For the reasons assigned, it is ordered that this appeal be and is hereby 
transferred to the Court of Appeal, Second Circuit; the transfer to be made 
within sixty days after this judgment becomes final, and if not so made, then the 
appeal shall be deemed dismissed; defendant and appellant to pay the costs of 
appeal in this court, and the remaining costs to await final determination of 
the matter. 

Higgins, J., absent. 

On Rehearing. 

Rogers, Justice. 

This is the second time this case has been argued and submitted to this 
court. On the previous hearing, the court, believing that the amount involved 
was insufficient to vest it with jurisdiction, ex proprio motu transferred the 
case to the Court of Appeal for the second Circuit. On plaintiff’s application, 
a rehearing was granted and the case has been again argued and submitted for 
decision. 

[3] On a re-examination of the record, we find that this court has juris- 
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diction of the case, and, consequently, we erred in transferring it to the Court 

f Appeal. The prayer of the petition discloses that plaintiff asked for judg- 
ment for $50. a month as disability payments and an additional $50. a month 
as penalties, under Act No. 310 of 1910. At the time the petition was filed, there 
were eleven monthly payments due and six monthly payments with alleged 
monthly penalties became due between the filing of the suit and the rendition 
of the judgment, all at the rate of $100. a month, making a total due on these 
items of plaintiff's demand of $1700. The prayer of the petition also asks for 
$300. as attorney's fees and for the return of $89.40, erroneously paid for 
quarterly premiums which became due during disability, making a total of 
$2089.40, which plaintiff claimed to be the amount due at the date of the judg- 
ment. The judgment itself was in plaintiff's favor for $850. for past due dis- 
ability payments and $850. as statutory penalties, together with $300. as attor- 
nev's fees and $89.40 for return of premiums erroneously paid, making a total 
of $2089.40, exclusive of interest and costs. The judgment also ordered that 
monthly payments of $100. each be made plaintiff during the continuance of his 
disability. 

The suit is founded on the supplementary provfsions of a life insurance 
policy providing for total and permanent disability benefits. Its object is to 
recover the disability benefits provided by the policy, statutory penalties and 
attorney's fees. Defendant excepted to the petition on the ground that it 
did not set forth any right or cause of action. This exception was overruled. 
If the ruling be correct, then the question to be decided is whether under the 
facts disclosed by the record plaintiff is entitled to recover the benefits, pen- 
alties and attorney's fees claimed by him. 

The life insurance policy used is dated January 29, 1926. At that time, 
plaintiff was twenty-five years of age and, as shown by his application and the 
medical examination, was in excellent health. 

Plaintiff was admitted to the bar of this state in the year 1925, and at the 
time of the issuance of the policy was practicing his profession as a member 
of the firm of Madison, Madison & Fuller, in the town of Bastrop. His work 
for the firm, in addition to the general practice of law, was chiefly that of trial 
lawyer, particularly in suits growing out of damage and compensation claims. 

In addition to plaintiff, seven lay witnesses and four physicians testified 
in plaintiff's behalf. Four physicians testified on behalf of defendant. © From 
an examination of their testimony we have reached the conclusion that plaintiff 
has established a case of total permanent disability within the terms of the 
insurance contract. Narratively stated, the facts as we find them from an 
analysis of the testimony are as follows, viz: 

Plaintiff's disability out of which this suit arose began in the early part of 
October, 1935, with the appearance of a small sore on his left leg between the 
knee and ankle. At that time plaintiff consulted Dr. W. V. Garnier, his local 
physician, who after it had failed to respond to the usual treatment, diagnosed 
the trouble as a varicose ulcer caused by a varicose vein. In accordance with 
accepted medical practice, plaintiff was given an injection of a solution of 
quinine hydroclore urithane. Shortly thereafter a small sore appeared at the 
point of injection and plaintiff suffered considerable pain. The sore was treated 
medically. On October 31, 1935, plaintiff attended a dance, but was unable to 
dance because of the pain in his leg and foot. Plaintiff's condition continued 
to grow worse, and about November 15, 1935, plaintiff turned his ankle while 
crossing a street in New Orleans, causing him severe pain and aggravating the 
condition. About November 26, 1935, plaintiff found it necessary to enter the 
Morehouse Hospital in Bastrop, where he remained until December 9, 1935, 
when he attempted to resume his work as a practicing lawyer. His condition 
continuing to grow worse, plaintiff re-entered the hospital on December 18, 1935. 
The pain in his leg persisted and several ulcers appeared. Plaintiff was con- 
fined to the hospital until January 10, 1936. Early in February, 1936, he went 
to Mineral Wells, Texas, and was under the care of a physician there for two 
or three weeks. He returned to Bastrop for a see period, during which, in 
the absence of Dr. Garnier, he was treated by Dr. Poimbouef, an associate of 
Dr. Garnier. Plaintiff went back to Mineral Wells. in March, 1936, and remained 
there until the month of April. His health failed to improve and he returned 
to Bastrop and again entered the Morehouse Hospital in May, 1936. He devel- 
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oped an eczematous rash over his entire body and an ulcer, which became 
infected, on his right leg. He also developed a swelling on his right thigh, 
which was opened and found to contain pus. Later the swelling was reopened. 

During this entire period, plaintiff suffered considerable pain and was able 
to attend only to a very small part of his professional work, even during the 
time he was not confined in the hospital. 

On the advice of his local physicians, plaintiff entered the Missouri Pacific 
Hospital at St. Louis, Missouri. He remained in this hospital from June 4, 
1936, until about August 15, 1936, under continuous treatment during the course 
ot which his right leg was operated on to remove the pus. On his return to 
Bastrop he continued under the care of his local physicians following the 
course of treatment prescribed by the physicians in St. Louis. 

Due to his lengthy illness, the constant pain he suffered and the absorption 
of poisons, plaintiff's nervous system became seriously affected and he became 
morose and irritable. His condition at the time of the trial was ascribed to the 
damage caused to his nervous system in addition to the trouble with his legs 
and ankle. His affliction was described by physicians who testified in the 
case as toxic neurosis or toxic psychosis or toxic dermatitis, of a neuro toxic 
origin. 

Plaintiff attempted to practice his profession in August, 1936, after he 
returned from St. Louis, but was unable to do so effectively. He was under the 
continuous care of local physicians and made several trips to St. Louis for 
further treatment. On the advice of his physicians, plaintiff handled only such 
minor matters connected with his law practice as did not require any mental 
effort on his part. He retired early, slept late and did not maintain any 
regular office hours. Plaintiff's physicians were of the opinion that any attempt 
on his part to do the full work required of him as a practicing lawyer would 
only aggravate his condition and cause it to grow worse, unless he was able 
to rehabilitate himself under medical treatment and observation. 

On the trial of the case, physicians testified that such treatment and obser- 
vation would require a long period of time, and, adopting the most favorable 
view, that it would take from eighteen months to two vears to determine 
whether plaintiff would recover, and that even after that time plaintiff’s con- 
dition would be such as to require a long course of treatment. Most of the 
physicians gave their opinion that the damage to plaintiff’s nervous system was 
permanent and that he would never regain his health. 

During the month of May, 1936, plaintiff notified the defendant of his dis- 
ability and made proof of his demand for the payment of disability benefits 
on the blanks furnished by the company. Plaintiff also submitted to the 
defendant the reports of three physicians, showing the state of his health. 

Defendant, however, believing that the proofs furnished were not sufficient 
to establish that plaintiff was disabled both totally and permanently, refused 
to allow plaintiff’s claim for disability benefits under the terms of the policy. 
Following this refusal, plaintiff filed the present suit. 

The policy sued on provides as follows: 

“If the insured shall become totally and permanently disabled, either 
physically or mentally, from any cause whatsoever, to such an extent that 
he (or she) is rendered wholly, continuously and permanently unable to engage 
in any occupation or perform any work for any kind of compensation of finan- 
cial value during the remainder of his (or her) lifetime * * * the Company, 


upon receipt of due proof of such disability, will grant the following bene- 
fits. * * *” 


There is no presumptive clause in the policy. Defendant argues that the 
words “total and permanent” cannot be construed to mean “a total temporary 
disability” or a “partial permanent disability.” That the policy refers to the 
inability to perform any work for any kind of compensation or engage in any 
occupation. And that under the terms of the policy the disability must be both 
total and permanent before liability exists. 

Defendant’s argument is predicated on its contention that the testimony in 
the record fails to show that plaintiff’s condition is total and permanent. That 
the testimony preponderately points to a mere restriction of plaintiff’s activities. 
And that all defendant’s friends and medical advisers expect his full recovery. 

[4] Our appreciation of the weight of the testimony, which we have here- 
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inabove set forth, is not in accord with defendant’s contention. The fact that 
plaintiff may be able to do some “light” work as a lawyer is not sufficient to 
hold that his disability is not total. If a lawyer cannot do more than “light” 
work, it does not require any great amount of reasoning to force the con- 
clusion that he is not in condition to bear the burdens and responsibilities of 
even a moderately successful lawyer. A lawyer who is able to do only “light” 
work will soon find himself without even “light” work to do. 

While plaintiff is not absolutely helpless, he is not able to perform the 
substantial and material work required of him by his profession, 

As to whether plaintiff’s disabilities are permanent, even defendant's wit- 
nesses state that it will require time to determine that fact. The record shows, 
however, that plaintiff’s disability has already existed beyond any temporary 
period. 

[5] It is well settled law that provisions in life insurance policies for indem- 
nity in case insured becomes “totally and permanently disabled” do not 
require that he should be rendered absolutely helpless, but merely requires 
such disabilities as render him unable to perform the substantial and material 
acts of his business or occupation in substantially his usual and customary way. 
Crowe v. Equitable Life Assurance Society, 179 La. 444, 154 So. 52; Boughton 
v. Mutual Life Insurance Company, 183 La. 908, 165 So. 140. 

[6] It is also well settled law that the term “permanent” when used in 
a life insurance policy providing for disability benefits where the insurer becomes 
“totally and permanently” disabled is construed to be used for the purpose 
only of excluding disabilities which are merely temporary. Although the dis- 
ability be one which may or will pass away in a period of time, yet if the 
required period is longer than that which, reasonably considered, is only 
temporary, then it must of necessity fall within the opposite general term 
“permanent”, because it is not temporary. Equitable Life Assurance Society v. 
Serio, 155 Miss. 515, 124 So. 485; Bahneman vy. Prudential Insurance Company 
of America, 193 Minn. 26, 257 N.W. 514, 97 A.L.R. 121: Crowe v. Equitable 
Life Assurance Society, 179 La. 444, 154 So. 52; Frey v. Manhattan Life Insur- 
ance Company, 182 La. 821, 162 So. 633. 

The case of Equitable Life Assurance Society v. Serio, cited with approval 
by this court in the case of Crowe v. Equitable Life Assurance Society, contains 
a full discussion of the term “total and permanent” disability, and we quote 
from that case as follows (page 486): 

“Tf the term ‘total disability’ should be held to mean utter helplessness, and 
‘permanent disability’ be held to mean utter hopelessness, then about the only 
case covered would be where the insured has lost both arms and both legs or 
some other such case so rare as not to be for a moment reasonably considered 
as ever having been within the confemplation of the insured at the time of 
the taking of the policy. It would come to this: To give said terms the strict 
or literal interpretation stated would be to convict a_ reputable insurance 
company of having put out among our people, and having collected from them 
premiums on, a policy provision which in effect would be scarcely more than 
a cheat, a pretense, and a fraud. Certainly no such could have been intended. 

“We construe the term permanent, when used in a policy provision such 
as this, as one used for the proper purpose, and for the purpose only, of exclud- 
ing disabilities which are merely temporary. Although the disability be one 
which may or will pass away in a fair period of time, yet if the required period 
is longer than that which, reasonably considered, is only temporary, then it must 
of necessity fall within the opposite general term permanent, because it is not 
temporary. There are many cases and situations in the law, and these out- 
side of insurance problems, where the word ‘permanent’ is used and interpreted 
in a time sense far shorter than perpetual or lasting always. The connection 
in which the word is used, rather than its most restricted literal definition. is 
required to control.” 

In Frey v. Manhattan Life Insurance Company, where the testimony did 
not conclusively show that the plaintiff’s disabled condition was permanent, 
that is. would continue for the rest of his life, this court well said (page 635): 

“Whether disability brought on by bodily disease is permanent or temporary 
is necessarily a matter of opinion. The best medical experts are sometimes 
convinced from conditions found in the early stages of the disease that 
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recovery is not likely, whereas, later on, unexpected changes develop showing 
that they were mistaken. It is a fact well recognized that total or partial 
recovery does in some cases occur when at first the disease seemed to be fatal. 
In cases of disease, future developments may show that seemingly permanent 
disability resulting from it may in fact be only temporary and vice versa. 

“Where, under a policy which contains provisions for disability benefits 
like those quoted above, the policy holder makes proof that he is, and has been 
for a long period of time, totally disabled from bodily disease, the insurer must 
accept the apparent proofs of the permanency of the disease and make payments 
accordingly. It must give to the insured the benefit of his disabled condition 
while it lasts, and not wait until the end of his life to find out whether disability 
is permanent. That would deprive the insured of the very benefits which the 
policy gurantees.” 

The same rule was followed in the case of Boughton v. Mutual Life Insur- 
ance Company, 183 La. 908, 165 So. 140. 

In the case of Bahneman vy. Prudential Insurance Company, decided Decem- 
ber 7, 1934, the Supreme Court of Minnesota construing a policy issued by the 
defendant company couched in the same language as the policy sued on here, 
held, under the terms of the policy with respect to total and permanent dis- 
ability, that the action to recover such benefit payments lies notwithstanding 
that, when action was brought, the ailment causing the disability was no 
longer totally disabling. 

It appears, from what we have said, that in legal contemplation the definition 
ot “permanent disability” contained in the policy excludes only such disabilities. 
as are merely temporary. If the disability be one which may or will pass away 
in a period of time, yet if the required period be longer than that which, 
reasonably considered, is only temporary, it must of necessity fall within the 
opposite general term “permanent”, because it is not temporary. 

|7] This view of the term “permanent disability” as used in the policy is 
fortified by the clause in the policy providing that the insured may be required, 
periodically, to make proof of the state of his disability. The clause reads 
as follows: 

“Proof of Continuance of Disability—Notwithstanding the acceptance by the 
Company of proof of total and permanent disability, the Insured, upon demand 
by the Company from time to time, but not oftener than once a year after 
such disability has continued for two full years, for the purpose of verifying 
that such disability is actually permanent and not temporary, shall furnish 
due proof that he (or she) actually continues in a state of disability defined 
above; * * *. In case of failure to furnish such proof, no further premiums 
shall be waived and no further monthly payments shall be made on account 
of such disability, but any insurance then remaining under the policy shall 
be continued in force subject to the payment by the Insured of any premium 
or premiums, based on such insurance. * * *.” 

This clause clearly carries the implication that the insurer contemplated 
that disability might terminate, in which event the waiver of the payment of 
premiums would cease, and the insurer would be compelled to resume such pay- 
ments. It was so held in the Bahneman Case hereinabove referred to. : 

In support of its contentions, defendant relies largely on the case of Ginell 
yv. Prudential Ins. Co., 237 N.Y. 554, 143 N.E. 740 and the cases predicated thereon 
or related thereto, among which is the case of Lewis v. Metropolitan Life Insur- 
ance Co., 142 So. 262, decided by the Court of Appeal, Second Circuit, of this 
state. 

There is a lack of harmony between the Ginell and analogous cases and the 
Bahneman and analogous cases. But the Bahneman Case, which was decided 
eleven years after the decision in the Ginell Case was rendered, is in complete 
harmony with the tendency of the recent cases to favor a liberal rather than a 
strict construction of the term “permanent” as used in an accident or disability 
policy. See annotations in 97 A.L.R. 126. : , 

The strict construction of the policy urged by defendant if admitted, would 
deprive plaintiff of the benefits which under this disability provision the policy 
guarantees. 

But we cannot admit defendant’s construction of the policy. We think 
defendant must accept the apparent proofs of permanency furnished by plaintiff 
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aud pay the agreed disability benefits accordingly. This will afford plaintiff 
protection during the continuance of his disabled condition, which was what he 
purchased and for which he paid. In other words, this construction makes 
effective the general insurance purpose of the contract, which would not be the 
case if the insured should be required to wait until the end of his life before 
it could be determined whether his disability is permanent. 

[8] In addition to filing an exception of no right or cause of action, defend- 
ant, at the beginning of the trial, re-urged the exception and objected to the 
admission of any evidence under plaintiff's petition, on the ground that it failed 
to set forth any right or cause of action. Defendant’s objection as well as its 
exception was overruled. Defendant strenuously argues that both rulings were 
erroneous. And defendant particularly complains that plaintiff was improperly 
permitted to enlarge his pleadings by introducing over its objection testimony 
as to his nervousness or disturbed mental condition, arising from badly 
damaged nerve centers. 

We are not convinced that defendant was injured by the rulings of which 
it complains. So far as the record discloses, defendant was afforded ample 
opportunity to meet all the issues presented on the trial of the case. The record 
shows that prior to September 3, 1936, plaintiff made demand for payment, filed 
proofs of claim, was interviewed by defendant’s investigators and examined by 
defendant's physicians. 

Plaintiff’s suit was filed on October 3, 1936. Defendant’s exception of no 
right or cause of action was overruled on November 20, 1936. The trial of the 
case on its merits began on December 18, 1936, and was adjourned to and con- 
cluded on January 4, 1937, with the right reserved to defendant to take the 
testimony of Dr. Hargrove, of Shreveport, Louisiana, and Dr. Lembeck, of St. 
Louis, Missouri, of which right defendant availed itself. 

The testimony of plaintiff’s medical witnesses and of plaintiff himself as to 
his disturbed mental condition was adduced on December 18, 1936, the first day 
of the trial. Therefore, with this information as to plaintiff’s condition in its 
possession, defendant was afforded a period of seventeen days in which to 
obtain its evidence on this issue, and was allowed twenty-one days additional 
to secure the testimony of two of the four physicians who testified in its behalf. 
And it does not appear that defendant asked for any further time to prepare 
its defense or to secure additional witnesses. 

In these circumstances it would be useless to send the case back to the 
district court for the purpose of amplifying the pleadings and producing further 
testimony. 

[9] In. this court, defendant has filed a motion to remand the case for the 
purpose of taking further evidence as to the total or permanent character of 
plaintiff’s disability, particularly concerning plaintiff’s alleged unrestricted pro- 
fessional activities since the trial and judgment in the district court. 

Plaintiff has filed an opposition to defendant’s motion, in which, after 
answering its allegations categorically, he prays that the motion be dismissed. 

In our discussion of defendant’s exception to the petition and its objection 
to the admission of testimony under the allegations of the petition, we have 
shown the futility of remanding the case for the purpose of adducing further 
testimony as to the nature and character of plaintiff’s disability. 

[10] So far as concerns the allegations of plaintiff’s resumption of the active 
practice of law since the trial and judgment in the district court, defendant is 
not remediless. The insurance contract expressly provides for examinations of 
the insured at stated intervals to determine if disability continues to be 
permanent. If defendant has reason to believe that plaintiff has recovered’ his 
health, its remedy, as provided in the contract, is to require him to furnish 
proof that he actually continues in a state of permanent disability. 

We find no merit in the motion to remand and it is denied. 


[11] The remaining question to be determined is the question of the penal- 
ties claimed and allowed under the provisions of Act No. 310 of 1910. 

Under Section 2 of the statute, the penalties provided are incurred when 
the insurance company delays payment for a longer period than thirty days after 
due notice and proof of disability, “without just and reasonable grounds such as 
to put a reasonable and prudent business man on his guard.” 

Plaintiff insists that he is entitled to the recovery of the statutory penalties 





Lit 


becz 
cert 
shot 
disa 


Case 
rep 
and 
tiff’: 
disa 
expe 
as § 


ined 
test 


dete 
the 


reqt 
and 
ot 

disa 
or t 


not 

for 

and 
plait 
193¢ 
of t 
and 
mat 


post 
ant, 

pro\ 
clais 


and 
doul 
Nat 


gus¢ 


deci 
abil 
reas 
enti 


by S 


#tr 


ther 
each 
men 


Ae | 


Lite] New England Mut. Life Ins. Co. of Boston, Mass. v. Hurst 973 


because the defendant had in its possession the proofs furnished by him, the 
certificates of his doctors and a report from a physician employed by defendant 
showing that in the opinion of the physicians plaintiff was totally and permanently 
disabled. 

We are not satisfied from our examination of the record, that such is the 
case. At the time plaintiff’s demand for payment was made and the physicians’ 
reports were submitted to the defendant, plaintiff was complaining only of ulcers 
and a general rash on his body. The letter of September 8, 1936, trom plain- 
tiff’s attorneys to the defendant, supplementing the information furnished in the 
disability blanks returned to the defendant, shows that plaintiff’s recovery was 
expected, and that his law firm was “anxious to have him return to his full duties 
as soon as possible.” 

Shortly after the suit was filed, defendant employed a physician who exam- 
ined plaintiff and reported against total and permanent disability. This physician 
testified to the same effect on the trial of the case. 

Furthermore, the record discloses that plaintiff carried two policies with the 
detendant company. One of these policies contained the presumptive clause, and 
the benefits provided by that policy were promptly allowed plaintiff. 

The policy under review, however, contains a different type of clause and 
requires that proof be presented the company indicating the insured to be actually 
and permanently disabled. No provision is made in the policy for a disability 
of a total temporary or permanent partial nature, nor under the policy is the 
lisability presumed to be permanent after it has existed for any specified period 
of time. 

Believing that the evidence received during its consideration of the claim did 
not definitely show that plaintiff was disabled both totally and permanently as called 
for by the policy, and that the indications were that plaintiff’s recovery was expected 
and that he would return to work, defendant, without actually refusing to pay 
plaintiff under the policy, asked for a postponement of six months (after October 1, 
1936, the date of defendant’s letter to plaintiff) to the end that if at the expiration 
of that period, defendant “felt that plaintiff was disabled as called for by the policy,” 
and upon receipt of medical evidence to that effect, defendant would reconsider the 
matter. 

While we do not think that it was incumbent upon plaintiff to consent to the 
postponement of the payment of his claim under the policy, as suggested by defend- 
ant, we are not prepared to say that defendant, under its interpretation of the policy 
provisions, was not in good faith in asking for further time to consider plaintiff's 
claim. 

|12] It is settled that penalties in civil actions are not favored by the courts 
and should not be imposed except in cases which are clear and free from any 
doubt. Craten v. AStna Life Ins. Co., 186 La. 757, 173 So. 306: Kiblinger v. American 
National Ins. Co., 171 La. 560, 131 So. 671: Massachusetts Protective Ass’n v. Fer- 
guson, 168 La. 271, 121 So. 863. 

In view of the facts disclosed by the record and the lack of harmony in the 
decisions of the courts as to what may or may not constitute total permanent dis- 
ability under accident or disability policies, we think that there was a just and 
reasonable ground for defendant to resist plaintiff's suit, and that plaintiff is not 
entitled to the recovery of the statutory penalties. 

[13] We have concluded in the exercise of the discretion vested in the court 
by Section 2 of Act No. 229 of 1910, to tax defendant for all court costs. Craten v. 
Etna Life Ins. Co., 186 La. 757, 173 So. 306. 

For the reasons assigned, the judgment appealed from is amended by striking 
therefrom the award of $850. and $50. per month additional on the 15th day of 
each month beginning with May 1937, until payment of the amount of the judg- 
ment as penalties; and by striking therefrom the award of $300. as attorney’s fees 
\s thus amended, the judgment is affirmed. Defendant is to pay all costs. 

O’Niell, C. J., does not take part. 


NEW ENGLAND MUT. LIFE INS. CO. OF BOSTON, MASS. v. 
HURST. No. 31. 
Court of Appeals of Maryland. June 13, 1938. 
199 Atlantic Reporter 822. 
CONSTRUCTION. 
An insurance contract must be construed without any predisposition toward 
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cither contractual party so as to give effect to intentions of parties in accordance 
with ordinary meaning of language used, when considered in connection with sub- 
ject matter and applicable canons in construction of a written contract, and, if 
language is unambiguous, court must give it effect, notwithstanding apparent hard- 
ship. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. AMBIGUITY. s 

Where insurer prepares contract with reference to conditions and scope ot 
insurance, any doubt or ambiguity must be absolved in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. CONSTRUCTION. 

An insurance contract must be read as a single document, meaning of which 
must be gathered from all its associated parts when assembled as a unitary expres- 
sion of agreement of the parties. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. PERMANENT DISABILITY. f 

é As respects meaning of word “permanently” within life policies providing for 
income if insured has become wholly and permanently unable to perform any work 
for gain, word “permanent” is a relative term, and for injury to be “permanent” 
it must be lasting as contradistinguished from a mere temporary inconvenience. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

6. PERMANENT DISABILITY. 

The phrase “permanently unable,” within life policies providing for payment 
of income to insured if he has become wholly and permanently unable to perform 
any work for gain, when read in connection with context showing that parties 
contemplated probability that incapacity might end after insured had received 
income payments, did not mean that disability of insured must endure until his 
death. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

7. TERMINATION OF DISABILITY. 

Under life policies providing for payment of income to insured if he has 
become wholly and permanently unable to perform any work for gain, rights 
and obligations which existed between insured and insurer before and at time 
insured’s disability ended were not discharged by nonperformance and a delay 
in time, short of that within statute of limitations, since a promisor is not 
relieved of breach in performance of past-due obligations because of absence of 
later promise to perform. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

8 PERMANENT DISABILITY. 

_The word “permanently,” within life policies providing for payment of income 
to insured if he has become wholly and permanently unable to perform any work 
for gain, was used in its relative signification of not being temporary but lasting 
indefinitely, so that the “disability” meant was the defined condition or state which 
would continue indefinitely without change and without reasonable ground to 
anticipate an appreciable termination. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

9, ALCOHOLISM. 


Whether insured who for five months was confined to sanitarium and was 
under physicians’ care for chronic alcoholism, and who thereafter was gainfully 
employed, was totally and permanently disabled during five months’ period within 
life policies providing for payments of income to insured if he has become wholly 
and permanently unable to perform any work for gain, was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

10. PROOF OF DISABILITY. 

Under life policies providing for waiver of premiums and payment of monthly 
income on proof that permanent total disability has cited ter 90 days, the 
continuation of required disability for 90 days with relevant evidence reasonably 
to establish that it will not be of temporary duration is a test of permanency. 


(For other cases, see Insurance, Dec. Dig. § 516.) 
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11, CONTINUANCE. 

Under life policies providing for income payments on proof that total, per- 
manent disability has existed for 90 days, provision that, “if it shall appear at 
any time that the insured is no longer totally and permanently disabled, this 
\greement shall terminate, no further income will be paid,” showed that precedent 
determinable stage of indefinite length of total disability during which insured 
should have right to receive stipulated monthly income and insurer to waive 
premiums was a “permanent dis&bility” within policies. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

12. CONSTRUCTION, 

Rights and liabilities of parties to an insurance contract arise when contract 
is made and are determined with reference to what those rights and liabilities are 
at agreed time of performance and breach. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

13. PERMANENT DISABILITY. ; . 

It is not length of days, but quality of indefinite, continuous projection in 
future time, that is the determinative quality of a “permanent disability,” within 
life policies providing for income payments on proof that permanent, total disability 
has existed for 90 days, and cure or recovery merely ends existence of a permanent 
disability, which, until its expiration, remains for period of its existence, as far 
as rights of parties in interest are concerned, a “permanent disability.” 

(For other cases, see Insurance, Dec. Dig. § 516.) 

14. SELF-INFLICTED INJURY. 

_ The intentional drinking of intoxicating liquor which had unintended effect 
of creating chronic alcoholism creating total and permanent disability did not make 
disability “result of self-inflicted injury,” within provision of life policies denying 
income payments if disability resulted from self-inflicted injury. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

15. PROOF OF DISABILITY. 

That life policies provided for payment of income to insured upon receipt of 
proof of insured’s required physical or mental incapacity for period of 90 days 
did not affect amount of monthly income which had accrued from time of such 
disability, but referred to the time when insurer would be in default, and insured 
would not be entitled to enforce payment. 

(For other cases, see Insuranec, Dec. Dig. § 516.) 

16. PROOF OF DISABILITY. 

Under life policies providing for waiver of premiums and monthly income 
payments to insured on proof of total and permanent disability which has existed 
for 90 days, insurer was liable for income payments from date of total an‘ 
permanent disability, and not from date of receipt of proof. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

\ppeal from Baltimore City Court; Robert F. Stanton, Judge. 

Action by John E. Hurst against the New England Mutual Life Insurance 
Company of Boston, Massachusetts, to recover income payments under life policies. 
From a judgment for plaintiff, defendant appeals. 

\ffirmed. 

Argued before Bond, C. J., and Urner, Offutt, Parke, Sloan, Mitchell, Shehan, 
and Johnson, JJ. 

Jacob S. New and W. Conwell Smith, both of Baltimore (George Hoague, of 
Boston, Mass., on the brief), for appellant. 

William D. Macmillan and Lawrence Perin, both of Baltimore (Semmes, 
Bowen & Semmes, of Baltimore, on the brief), for appellee. 

PaRKE, Judge. 

The New England Mutual Life Insurance Company issued on February 16, 
1916, an insurance policy on the life of John E. Hurst of W_in the amount of 
$20,000, which was made payable on death to designated beneficiaries. Attached 
to this policy, and issued in consideration of the payment of additional premiums 
and of the application by the assured, was a suppleMental agreement. Omitting 
some immaterial formal parts, the agreement is of this form: 
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“New England Mutual Life Insurance 
Company 
“Boston, Massachusetts. 


“Supplemental Agreement for Income and Waiver of Premiums During Total and 
Permanent Disability, and for Double Indemnity in Case of Death from 
Accident. 

“Last extra premium of $379.00 due August 28, 1935. 

“In consideration of * * * the New England Mutual Life Insurance Company 
issues this Supplemental Agreement to be attached to and made a part of its 
Policy No. 305,847 upon the life of John Edward Hurst of W. 

“Income and Waiver of Premiums During Total and Permanent Disability. 

“Upon receipt ot due proof that Insured has become physically or mentally 
incapacitated so as to be wholly and permanently unable to engage in any occupation 
or profession or to perform any work whatsoever for compensation, gain, or profit, 
and that such disability has occurred while the Policy and this Agreement are in 
full force and prior to the policy anniversary nearest his sixty-fifth birthday, and 
has existed for a period of ninety days, the Company will pay to the Insured a 
Monthly Income of Two Hundred Dollars and will also waive the payment of 
every premium thereafter due upon the Policy and this Agreement, subject to 
the conditions herein set forth. 

“The total and irrecoverable loss of the sight of both eyes, or the severance 
of both hands at or above the wrists, or of both feet at or above the ankles, or 
of one entire hand and one entire foot, shall be considered total and permanent 
disability. * * * 

“The Company shall have the right at any time or times during the 
first year after receipt of proof of such disability, and thereafter not oftener 
than once a year, to require satisfactory proof of the continuance of total disability 
Upon failure to furnish such proof, or if it shall appear at any time that the 
Insured is no longer totally and permanently disabled, this Agreement shall ter- 
minate, no further income will be paid nor premium waived, and all premiums 
thereafter due under the Policy shall be payable in conformity with its terms. 

“This provision shall terminate if and when the Insured shall engage in 
military or naval service in time of war, or in any work in connection with actual 
warfare, and shall not be effective if the disability of the Insured shall resul: 
from self-inflicted injury or from any aerial or submarine casualty.” 

A similar policy and supplemental agreement were issued on March 22, 1916, 
for smaller amounts by the same assurer to the assured. 

On February 4, 1937, the assured brought an action at law against the 
assurer to recover for the period which began with April 11, 1936, and ended with 
November 20, 1936, the disabiilty benefits promised by both policies. The defend- 
ant filed the general issue pleas, and issues were joined and the trial was had 
before a jury. A verdict was returned for the amount of the monthly income 
for the five months which ended in September, and the appeal is taken from the 
judgment entered against the defendant on the verdict. Thre are no questions on 
the rulings on the admissibility of testimony; and the single exception is to the 
action of the court on the prayers. The six prayers offered by the plaintiff wer 
granted. The third prayer of the defendant instructed the jury in reference to 
the burden of proof. It was granted, but the other nine pravers of the defendant 
and its special exceptions to the granting of plaintiff’s first, second, fourth and 
sixth prayers on the grounds that the first three were an incorrect statement of 
the law and that the sixth prayer was an erroneous statement of the measure ot 
damages—in that the computation of income was fixed at the date of the beginning 
of disability instead of the day of the defendant’s receipt of proof of loss. The 
questions raised by tle granted and rejected prayers do not involve matters of 
practice or of compliance with the formal requirements of recovery, but present the 
fundamental differences of the parties with reference to the proper construction 
of the contract in application to the disability of the plaintiff. 

The testimony on the record tends to show that some years after the writing 
of the policies of insurance the plaintiff began to drink, immoderately, intoxicating 
liquor. The habit continued until he became a dipsomaniac. From 1934 until 
April 11, 1936, his condition became progressively worse, notwithstanding medical 

care and attention, and restraint and the treatment of specialists in sanitariums 

On April 5, 1936, he became dangerously ill of chronic alcoholism. Medical 
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attention was required, and he was confined to his home, and kept in bed so far 
as was possible for his attendants to enforce. After a slight improvement he 
became worse, and he was sent, on May 19, to a local hospital for restraint and 
hospitalization. He remained there until June 25, when he was taken to his home 
in the care of a special nurse and there received medical attention until July 9th, 
when, notwithstanding all precautions, he resumed his drinking and his condition 
became so grave that he was then removed to a sanitarium in North Carolina, 
to remain there until the nervous changes of defective will, judgment, memory and 
general moral fibre should be restored sufficiently, if this were possible, to enable 
him to be released. 

The plaintiff remained continuously in the sanitarium until November 20, 
1936, when he left and returned to his home. He went to work within a week 
as a salesman for bond and stock brokers, and the testimony is that he was so 
employed without break, except that from August 30, 1937, until September 11, 
he was in the hospital to be treated for chronic alcoholism. 

As was expressed by the distinguiShed doctors, who attended the plaintiff, 
chronic alcoholism is a disease which results after the continued abuse of drinking 
alcoholic liquor gives rise to an uncontrolled craving or desire which is accom- 
panied by the lack of judgment, will power, and moral fibre on the part of the 
victim to combat the craving. The diagnosis was that the plaintiff was afflicted 
with this disease, and its coincident secondary physical, nervous and mental effects; 
and the prognosis was that he would not recover. 

There is further testimony from which, if believed, the jury might find that 
during the whole period embraced by his claim he was thus physically or mentally, 
and at times both physically and mentally, continuously, incapacitated so as to be 
wholly unable to engage in any occupation or profession or to perform any work 
whatsoever for compensation, gain or profit; and further that, at the beginning 
of this period, his disability was of such a nature that it was reasonably certain 
that it would continue without abatement or cessation; and that such disability 
did continue for a period of more than ninety consecutive days next ensuing the 


llth of April, 1936. 


Other proof tended to establish that the disability of April 11, 1936, had 
existed for a period of ninety days when the assurer was notified on July 29, 1936, 
that a disability claim would be made, and was requested to supply the plaintiff 
with the requisite forms. The assurer furnished the forms, which were made by 
the attending physicians, and received by the assurer on September 21. On Sep- 
tember 28, 1936, the medical director of the Company disapproved the payment of 
the claim. 


Upon this testimony and the construction of the policy to the effect that the 
condition for the payment of income that the assured “has become physically or 
mentally incapacitated so as to be wholly and permanently unable to engage in 
any occupation or profession or to perform any work whatsoever for compensa- 
tion, gain or profit” contemplates such a disability which exists for a period of 
ninety days, and is of such a nature that its duration is such as to be reasonably 
certain that the disability would continue for an indefinite and indeterminable 
time, the court at nisi prius submitted the case to the jury. If the construction 
of the policy be sound, the action of the ‘court was right. 


[1] After November 20, the total and permanent nature of the disability 
ended. So, the disability did not exist when the action on the policies was brought 
on February 4, 1937. In fact, the plaintiff had been gainfully employed since within 
a week after November 20, and he does not assert a right of recovery for any 
other than the period for which the action is brought. Thus the principal ques- 
tion is whether a total and permanent disability must subsist continuously in 
time from its beginning until the expiration of the term of assurance so that, 
if action be brought, a recovery may not be had unless the testimony prove the 
total and permanent disability until the time of suit brought, and the certainty 
of the continuation of such disability until the coverage of the insurance policy 
terminates. The insurance company contends that the correct answer is in the 
affirmative, which is the opposite of the conclusion reached by the trial court. 
In the solution of the problem the rule which prevails in this jurisdiction is not 
that the policy of insurance is to be resolved more_strongly against the insurer, 
but that the insurance contract is to be construed, without any predisposition 
toward either contractual party, so as to give effect to the intention of the parties, 
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in accordance with the ordinary and usually accepted meaning of the language 
used when considered in connection with the subject matter and the canons 
which are applicable in the construction of a written contract. If the language 
be without ambiguity, the court must give it effect notwithstanding an apparent 
hardship, since the parties have so chosen to agree. Frontier Mtge. Corp. v. 
Heft, 146 Md. 1, 12, 125 A. 772; Brownstein v. New York Life Ins. Co., 158 Md. 
51, 148 A. 273; Landwehr v. Continental Life Ins. Co., 159 Md. 207, 210, 211, 150 
A. 732, 70 A.L.R. 1249; American Casualty Co. v. Purcella, 163 Md. 434, 436, 437, 
163 A. 870. 

(2, 3] As a corollary to this rule is the complimentary one to the effect that 
should there exist doubt as to the construction of an instrument drawn by one 
party upon the faith of which the other has incurred obligations, that construc- 
tion should be adopted which will be favorable to the latter party. So, in con- 
tracts where the avsurer prepares the contract with particular reference to the 
conditions and scope of the insurance, the accepted rule is to resolve any doubt 
or ambiguity in favor of the assured. McEvoy v. Security Fire Insurance Com- 
pany, 110 Md. 275, 73 A. 157, 22 L.R.A.,N.S., 964, 132 Am.St.Rep. 428. 

{4, 5] With these rules of construction in mind, the contract must be read as a 
single document whose meaning must be gathered from all its associated parts when 
assembled as the unitary expression of the agreement of the parties. The difficulty 
of construction arises from the fact that the intention of the parties depends largely 
upon the sense in which “permanently” is used in the supplemental agreement. 
“Permanent” is a relative term. Thus the permanent situs of taxable personal 
property may not mean the continued and unchangeable location of the property at 
a given place, but would indicate a location which was not of a temporary or fleeting 
character. Gromer y. Standard Dredging Company, 224 U.S. 362, 377, dissenting 
opinion, 32 §.Ct. 499, 505, 56 L.Ed. 801; Hopkins v. Baker, 78 Md. 363, 370-374, 28 
A. 284, 22 L.R.A. 477; Hooper v. Baltimore, 12 Md. 464; Philadelphia, W. & B. 
R. R. Co. v. Appeal Tax Court, 50 Md. 397. So, a permanent abode has been defined 
to be a home or domicile, which one is free to leave as interest or pleasure may 
suggest, but which he has no present intention of changing. Moffett v. Hill, 131 Il. 
239, 22 N.E. 821, 823. Again, permanent employment in a contract has a significa- 
tion which is determined by the subject matter, the circumstances and the relation 
of the parties when considered in connection with the terms of the contract. It 
does not mean employment for life or for any definite number of years. Carnig 
v. Carr, 167 Mass. 544, 547, 46 N.E. 117, 35 L.R.A. 512, 57 Am.St.Rep. 488; Sulli- 
van v. Detroit, etc., R. Co., 135 Mich. 661, 671, 98 N.W. 756, 760, 64 L.R.A. 673, 
106 Am.St.Rep. 403: Elderton v. Emmens, 4 C.B. 479, 493, 496, 136 Reprint 594; 
Perry v. Wheeler, 12 Bush 541, 75 Ky. 541, 548. So, an injury to land may be 
permanent, though not continuing forever. It is said that for the injury to be 
permanent it must be lasting as contradistinguished from a mere temporary incon- 
venience. Bassett v. Johnson, 2 N.J.Eq. 154, 162; Beaufort v. Crawshay, L.R. 1 
C.P. 699, 713, 714; New York Life Ins. Co. v. McLean, 218 Ala. 401, 118 So. 753, 
754. 

The relative quality of the term has given rise to difficulties in the construc- 
tion of insurance policies, as is well illustrated by the pending appeal, and numerous 
decisions of the courts of last resort of other jurisdictions. 

To determine the signification of the term in the policies at bar, it is necessary 
to analyze the contract and consider its provisions. In consideration of the per- 
formance by the assured of his undertakings, the assurer agrees to pay the assured 
a monthly income of a specified amount and to waive the payment of every premium 
thereafter due upon the policy and the supplemental agreement upon receipt of 
due proof that the assured has become physically or mentally incapacitated so as 
to be wholly and permanently unable to engage in any occupation or profession or 
to perform any work whatsoever for compensation, gain or profit and that suck 
disability has existed for a period of ninety days, subject to the conditions: 

(a) That even though the assured be not in fact wholly and permanently 
incapacitated, the total and irrecoverable loss of the sight of both eyes, or the sev- 
erance of both hands at or above the wrists, or of both feet at or above the ankles, 
or of one entire hand and one entire foot, shall be considered total and permanent 
disability ; 

(b) That the Company shall have the right at any time or times during the first 
vear after receipt of proof of such disability, and thereafter not oftener than once 
2 vear, to require satisfactory proof of the continuance of total disability ; 
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(c) That upon failure to furnish such proof, or if it shall appear at any time 
that the insured is no longer totally and permanently disabled, the supplemental 
agreement shall terminate and no further income will be paid nor premium waived; 


(d) That all premiums thereafter due under the life insurance policy shall be 
payable in conformity with its terms; 


(e) That supplemental agreement shall not be effective if the disability shall 
result from self-inflicted injury or from any aerial or submarine casualty. 

16] Thus although the period of prescribed disahility has existed for a period 
of ninety days, and the assurer has recognized its obligation and has been paying 
monthly the specified income and waived all premiums, the correlative rights of the 
assurer to pay, and the assured to receive, the income every month are not permanent 
in the sense they cannot end. The continuation of the payment and of the receipt 
of the monthly income depend progressively in time upon the future continuation of 
the subsisting period of current disability. So long as the disability persists, the 
assurer must pay, but so soon as the disability ends the income of the assured ceases. 
Moreover, in the first year after the obligation occurs the assured may require at any 
time and as often as it desires, proof of the continuance of the disability. In the 
second and subsequent years the requirement may be enforced but once annually. 
The words of the contract in this connection are, “Upon failure to furnish such 
proof, or if it shall appear at any time that the Insured is no longer totally and 
permanently disabled, this Agreement shall terminate, no further income will be 
paid nor premium waived.” The parties to the contract, by their express stipula- 
tions with reference to such a contingency, contemplated the probability that the 
physical or mental incapacity of the assured might end after the assured had rightly 
received consecutive payments of income under the agreement during a period in 
which it was not reasonably anticipated that the assured’s requisite disability would 
end at an appreciable time. Thus by the clear import of the provisions of the con- 
tract the phrase “permanently unable” did not mean, when read in connection with 
the context, that the disability of the assured must endure until his death. It is 
evident that if, by way of illustration, an assured become wholly incapacitated by 
insanity, and so remain in that state for a period of ninety days, without, so far as 
could be anticipated, any reasonable prospect of recovery, the assured would 
hecome entitled to the payment of the monthly income as it accrued due so long as 
his incapacity continued. If the assurer paid the income, it simply fulfilled its 
promise. If it failed or declined to pay, the liability to pay remained, and an action 
for the recovery of the amount of the income would lie. Should the assured become 
sane and his capacity for professional or other work be regained, a contingency has 
arisen within the purview of the contract which provides for such a situation in 
express terms: “this Agreement shall terminate, no further income will be paid nor 
premium waived.” 


|7| While thus relieved of the obligation to pay any “further income” the 
assurer, in the contingency, assumed that it had paid to the assured the income 
which had accrued due monthly during the period of total incapacity would not 
have any right to recover such payments of the assured. On the other hand, if the 
assurer. had defaulted in the payment to the assured of all or any of the monthly 
payments of income during such period of total incapacity, the breach of its con- 
tract would not better the position of the assurer, but it would remain liable to 
pay the assured the amount of such defaults in payment, although the assured had 
ceased to be incapacitated after such defaults. In short, the rights and obligations 
which were created by the execution of the contract and which existed between the 
assured and the assurer before and at the time the assurred’s disability ended, are 
not discharged by non-performance and a delay in time short of that within the 
statute of limitations. A promisor is not relieved of a breach in the performance 
of past due several obligations because he has no later promise to perform. Nor is 
it material when an action is brought, if not barred by some limitation imposed 
by the instrument or by statute, since the rights and obligations of the parties are 
determined by the contracts of insurance, and not by whether the action is deferred 
until total disability has ceased. 

|8, 9] The nature of the contract and the context lead the court to the con- 
clusion that the word “permanently” was used in its relative signification of not 
being temporary but lasting indefinitely so that the disability meant was the defined 
condition or state which would continue indefinitely without change and without 
reasonable grounds to anticipate an appreciable termination. As thus construed 
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there was legally sufficient testimony from which it could be found that the plain- 
tiff was, during the period claimed, within the purview of the insurance policies 
and, so, the case was for the jury on the issue of the permanent and total disability 
within the contemplation of the policies of insurance. 

The view here taken is supported by the decisions of other appellate tribunals 
which have construed similar provisions of insurance policies. See Garden v. New 
England Mut. Life Insurance Company, 218 Iowa 1094, 254 N.W. 287; Kurth v. 
Continental Life Insurance Co., 211 Iowa 736, 234 N.W. 201; Penn Mutl. Life Ins 
Co. v. Milton, 160 Ga. 168, 127 S.E. 140, 40 A.L.R. 1382; Adamson y. Metropolitan, 
etc., Co., 42 Ga.App. 587, 157 S.E. 104; New England Mutual Life Ins. Co. v 
Durre, 101 Ind.App. 467, 199 N.E. 868; Bahneman v. Prudential Ins. Co., 193 
Minn. 26, 257 N.W. 514, 97 A.L.R. 121; Maze v. Equitable Life Insurance Co., 188 
Minn. 139, 246 N.W. 737; Laupeheimer v. Massachusetts, etc., Co., 224 Mo.App 
1018, 24 S.W.2d 1058; Equitable Life Ins. Co. v. Gerwick, 50 Ohio 277, 197 N.E. 
923; Losnecki v. Mutual Life Ins. Co., 106 Pa.Super. 259, 161 A. 434; Janney 
v. Seranton Life Ins. Co., 315 Pa. 200, 173 A. 819; Equitable Life Assur. Soc. 
v. Serio, 155 Miss. 515, 124 So. 485; McCutchen v. Pacific Mutual, etc., Co., 153 
S.C. 401, 151 S.E. 67: Plummer v. Metropolitan Life Ins. Co., 132 Me. 220, 169 
A. 302; Bagnall v. Travelers’ Ins. Co., 111 Cal.App. 714, 296 P. 106; Couch, 
Cyclopedia of Insurance Law, vol. 7, secs. 1672-1673. 

[10, 11] Since the policies require the existence of the prescribed disability 
to endure for a period of ninety days before the claim of the assured may be 
entertained, and, if at the end of these days the assured is wholly and permanently 
incapacitated, the assurer is obliged to begin forthwith to pay the agreed income. 
The continuation of the required disability for this selected period, with relevant 
evidence reasonably to establish that it will not be of temporary duration, is a test 
of the permanency exacted, because the assurer reserves the right to prove that 
the disability does not continue. Furthermore, it retains the right periodically 
“to require satisfactory proof of the continuance of total disability.” The dis- 
ability must exist for it either to continue or to fail to continue. With like effect, 
the assurer wrote in the policies in the future tense: “if it shal] appear at any time 
that the Insured is no longer totally and permanently disabled, this Agreement 
shall terminate, no further income will be paid.” The italics here used mark the 
ruling words. The provision that no further income will be paid if the assured is 
no longer permanently disabled, irrefutably demonstrates that a precedent, deter- 
minable stage of indefinite length of total disability during which the assured 
should have a right to receive, and the assurer the contractual liability to pay the 
stipulated monthly income and to waive the premiums of the assured is a per- 
manent disability within the spirit and letter of the contract. So, the policies fix 
when and how the right of the assured begins and when it may end. At the 
beginning of this monthly income until its end, the rights of the assured to income 
obtain. That the right should come to an end by the termination of the disability, 
does not curtail the past rights and obligations of the parties which abide intact, 
although the assurer is no longer bound to pay future income. To hold that the 
different facts and circumstances which later arose to terminate the liability will 
reheve the assurer of his breach of contract in failing to pay the monthly income 
under other facts and circumstances which, at an earlier period of the term of 
the contract, gave the assured a right to the income, is to confound a present 
non-liability with a past liability, and to treat as identical the beginning of the 
liability of the assured with its termination. 

The objects of the assurance: the natural meaning and logical effect of the 
language of the policies in giving expression to the intention of the contractants, 
and the weight of the reasonable result attained by the construction given prevent 
this tribunal from the adoption of the decision in Ginell v. Prudential Insurance 
Company, 237 N.Y. 554, 143 N.E. 740, which comes to a different conclusion than 
that here expressed and is followed hy a number of cases in other esteemed 
appellate courts. It seems, nevertheless, to he the sounder view that the parties 
neither intended, nor by construction employed terms to express the intention that, 
in relieving the assurance carrier of its promise to pay future income upon the 
termination of the contemplated period of total disability, the assured would thereby 
be denied the right of enforcing any liability on the part of the assurer to pay 
the income which had accrued due at the time when the period of such total 
disability came to its end. 

An answer to the decisions which are relied upon by the defendant corporation 
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would seem to be furnished by the terms of the particular policies under review. 
Of primary significance is the consideration that the fundamental purpose of the 
contract of assurance is to provide, from month to month during the period of 
total incapacity of the assured, financial support to sustain him and his dependents. 
Thus the paramount object of the policy would be defeated, if to the term “per- 
manently” would be attributed the absolute meaning that the disability must endure 
until the death of the assured, since that condition for disability to be permanent 
usually may not be in fact determined until the death should occur. Thus the 
income would not be payable monthly as designed, but would accumulate until 
death, unless the assured suffer such a loss of sight or physical injury to his hands 
and feet as are specifically declared by the policy to constitute a total and permanent 
disability. 

The language of the policy, however, precludes the construction that the 
assured must await his own death to have determined his right to the enjoyment 
of a monthly income during his life. Thus the policy provides specifically for 
a time at which the payments of the monthly income may begin, and, having so 
begun because of due proof of the existence of the prescribed permanent disability, 
the policy further provides specifically how, during the lifetime of the assured, 
and wholly independently of the time of his death, the regular payments of 
income being made to the assured shall come to an end by the termination of the 
assured’s period of permanent disability. So, demonstrably, between the beginning 
and the end of the payments of income, or of the accrual of the right to the 
income and of the cessation of that right, should there be default on the part of 
the insurance carrier, there is, by force of the express terms of the policy, an 
intervening time of permanent disability within the scope and meaning of the 
policy whereby the parties have given form to their contract. Any other construc- 
tion ignores that the contracts of insurance were prepared with reference to the 
obvious fact that persons who become physically or mentally incapacitated so as 
to be in a state of total disability are not always incurable, although that may be 
the rational diagnosis and prognosis, in cases of disease of mind or body, or the 
apparently everlasting result of an injury or condition. The policies under 
construction, therefore, anticipated the probabilities of change in the course of the 
lives of the assured; and were drawn so as to meet such contingencies. The 
construction given does not impose any other liability than to pay “during total 
and permanent disability” and this not only gratifies every intendment of the 
contract but also fulfils the promise of the bold lettering of the captions of the 
Supplemental Agreement. 

The defendant admits that a number of decisions hold that where the disability 
continues to the time of the action and its future duration is uncertain or indefinite, 
but lasfing, the right of recovery may not be denied as a matter of law, and the 
question of permanence is one to be decided by the jury. Prudential Insurance 
Company v. Brookman, 167 Md. 616, 175 A. 838; Etna Life Ins. Co. v. Spencer, 
182 Ark. 496, 32 S.W.2d 310; Prudential Ins. Co. v. Litzke, 6 W. W. Harr., Del., 
592, 179 A. 492; Kurth v. Continental Life, 211 Iowa 736, 234 N.W. 201; Garden 
v. New England Mutual Life, 218 Iowa 1094, 254 N.W. 287. Compare Hawkins 
v. John Hancock, etc., Co., 205 Iowa 760, 218 N.W. 313; Graham v. Equitable Life 
Assur. Soc., 221 Iowa 748, 266 N.W. 820. Plummer v. Metropolitan Life Ins. 
Co., 132 Me. 220, 169 A. 302; Maze v. Equitable Life Ins. Co., 188 Minn. 139, 149, 
246 N.W. 737; Carson v. New York Life Ins. Co., 162 Minn. 458, 203 N.W. 209; 
Equitable Life Assur. Co. v. Serio, 155 Miss. 515, 518, 519, 124 So. 485; New York 
Lite Ins. Co. v. Bain, 169 Miss. 271, 152 So. 845; Bubany v. New York Life Ins. 
Co., 39 N.M. 560, 51 P.2d 864; Wenstrom y. A&tna Life Ins. Co., 55 N.D. 647, 215 
oa 93, 54 A.L.R. 289; Ralston v. Metropolitan Life Ins. Co., 90 Utah 496, 62 

2d 1119, 


_ The defendant urges, however, that if the disability has ended, at the time 
of the institution of the action, through the recovery or cure of the assured, there 
can be no recovery for the previous disability under a policy of the form now 
under consideration. A great number of decisions are cited in support of this 
contention. Metropolitan Life Ins. Co. v. Blue, 222 Ala. 665, 133 So. 707, 79 
\.L.R. 852; Plunkett v. Metropolitan Life Ins. Co., 192 Ark. 1065, 95 S.W.2d 
1144; Job v. Equitable Life Ins. Co., 133 Cal.App.Supp. 791, 22 P.2d 607; Steffan 
v. Bankers Life Co., 267 Ill.App. 248; Hawkins v. John Hancock Life Ins. Co., 
205 lowa 760, 218 N.W. 313; Graham v. Equitable Life Ins. Co., 221 Iowa 748, 
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206 N.W. 820; Maresh v. Peoria Life Ins. Co., 133 Kan. 654, 3 P.2d 634; Lewis 
v. Metropolitan Life, La.App., 142 So. 262; Brod v. Detroit Life Ins. Co., 253 
Mich. 545, 235 N.W. 248; Wetherall v. Equitable Life Ins. Co., 273 Mich. 580, 
263 N.W. 745; Paul v. Missouri State Life Ins. Co., 228 Mo.App. 124, 52 S.W.2d 
437; Reed v. New York Life, 131 Neb. 330, 268 N.W. 290, 110 A.L.R. 626; Turcotte 
v. Prudential Ins. Co., 87 N.H. 440, 182 A. 9; Gusaeff v. John Hancock Mut. Life 
Ins. Co., 118 N.J.L. 364, 192 A. 528; Ginell v. Prudential Ins. Co., 237 N.Y. 554, 
143 N.E. 740, former opinion 205 App.Div. 494, 200 N.Y.S. 261; Mitchell v. Equit- 
able Life Assur. Soc., 205 N.C. 721, 172 S.E. 495; Read v. Metropolitan Life Ins. 
Co., 206 N.C. 458, 174 S.E. 207; Lee v. Equitable Life Assur. Soc., 211 N.C. 182, 
189 S.E. 626; Thigpen v. Jefferson Standard Life Ins. Co., 204 N.C. 551, 168 S.E. 
845; Rose v. New York Life Ins. Co., 127 Ohio St. 265, 187 N.E. 859; New York 
Life Ins. Co. v. Riggins, 178 Okl. 36, 61 P.2d 543; Lyford v. New England Mutual 
Life Ins. Co., 122 Pa.Super. 16, 184 A. 469; Grenon vy. Metropolitan Life Ins 
Co., 52 R.I. 453, 161 ‘A. 229; Conley v. Pacific Mutual Life Ins. Co., 8 Tenn.App. 
405; Metropolitan Life Ins. Co. v. Noe, 161 Tenn. 335, 31 S.W.2d 689, 690: Home 
Benefit Ass’n v. Brown, Tex.Civ.App., 16 S.W.2d 834; Richards v. Metropolitan 
Life Ins. Co., 184 Wash. 595, 55 P.2d 1067; Triplett v. Equitable Life Assur. Soc., 
117 W.Va. 537, 186 S.E. 124. Many of these cases are stated.in 40 A.L.R. 1386; 
Bahneman y. Prudential Ins. Co., 193 Minn, 26, 257 N.W. 514, 97 A.L.R. 121-132; 
106 A.L.R. 626. 

{12] It is not necessary to undertake an analysis of these decisions and the 
differences in the policies whose construction was in controversy. Some are to 
be distinguished from the policies which were issued by the assurer to the 
plaintiff on this appeal, and others are in point. It will be sufficient to state that 
the basic reason upon which Ginell v. Prudential Insurance Company, 237 N.Y. 
554, 143 N.E. 740, and the decisions of like effect, rely for a construction in conflict 
with the view here expressed is that, if an assured has recovered at the time of 
action brought, to permit him to maintain an action on a policy which promises 
benefits in the event of “permanent disability” would mean that the parties 
contemplated that the word “permanent” was a synonym for “temporary”. 
Richards on Insurance (4th ed.) sec. 416. In attaching decisive importance to 
the nature of the assured’s physical and mental state at the time of the institution 
of the action, there is a disregard of the principle that the rights and _ liabilities 
of the parties to a contract arise when the contract is made and are determined 
with reference to what those rights and liabilities are at the agreed time of 
performance and breach. Again, the decisions upon which the appellant relies 
apparently give no weight to the fact that a total disability which, at the time of 
its origin and throughout its duration, is, according to its quality, a condition which 
will naturally continue to last indefinitely, without substantial change, until, 
probably, the full term of the assured’s life is a definition of permanent disability. 

{13] Its termination by any cause does not retrospectively transform from its 
beginning until its end what was a permanent disability into a temporary disability 
which had not theretofore had an existence. Unquestionably, if death bring a 
state of permanent disability to a close, a few months or any other length of days, 
after the state arose, no one will deny, notwithstanding its brief existence, that a 
state of permanent disability has closed, and no one can maintain that the 
number of days from its start to its finish would determine whether or not the 
disability was a permanent or a temporary disability. So, it is not length of days, 
but the quality of indefinite, continuous projection in future time that is the 
determinative quality of a permanent disability. The point is that if a person 
he temporarily or permanently disabled at any time, the nature of his prior 
disability would. not be affected by his death. As in the event of death the per- 
manent disability expires with the subject, so, on the cure or recovery of the 
subject, some essential attribute of permanent disability comes to an end. If 
the subject of the permanent disability do not die, but be cured of his disability 
or recover, the disability terminates but, as in termination by death, the nature 
of the disability before the cure or recovery remains, with reference to that prior 
period, unchanged. It follows that neither cure nor recovery, any more than 
death, does more than end the existence of a permanent disability, which until its 
expiration, remains for the period of its existence, so far as the rights of the 
parties in interest are concerned, a permanent disability. 

[14] 2. The agreement provides that the disability benefit provision shall 
be effective if the disability of the insured shall result from self-inflicted injury 
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or from any aerial or submarine casualty. The testimony is that, in distinction 
from acute alcoholism, chronic alcoholism is a disease, which affects the physical, 
nervous and mental condition of the victim, and creates an uncontrolled craving 
with the deprivation of the will power and moral strength to combat the craving. 

There is no evidence on the record legally sufficient for the jury to find 
that the chronic alcoholism of the assured is the result of his conscious 
purpose or design. See Globe Indemnity Co. v. Reinhart, 152 Md. 439, 456—458, 
137 A. 43. On the contrary, the testimony tends to show that he had vainly 
exercised his will to restrain and control his desire. The result of his disease 
is a weakness of will and of character which causes him to yield to the temp- 
tation of an overmastering appetite for intoxicating liquor. The drinking in 
the first stages was voluntary but there is no testimony that the drinker was 
then aware of the latent danger in his habit, and so while his consumption of 
alcoholic beverages was a voluntary act, yet his ignorance of its insiduous 
effect does not make the act a voluntary exposure of himself to the unappre- 
hended and unexpected danger of the disease of chronic alcoholism. The 
result of the indulgence of an appetite does not necessarily determine that the 
result was self-inflicted, because if the actor does not apprehend or is ignorant 
of the danger of his act he may not be held to have voluntarily inflicted upon 
himself its consequences. Since the plaintiff here does not appear to have had 
conscious knowledge of the danger that his drinking might develop from a 
harmless indulgence into the baneful disease of chronic alcoholism, the disease 
tay not be said to have been self-inflicted. If the evidence on this subject 
were such that reasonable men might differ upon whether or not the chronic 
alcoholism of the plaintiff was self-inflicted, the question of intent would have 
been an issue for the jury. In our judgment there was no ground to submit 
the question to the jury. 

In New York Life Ins. Co. v. Riggins, 178 Okl. 36, 61 P.2d 543, it is said 
(page 552): 

“Thus in this case the insured’s act in drinking intoxicating liquor was 
unquestionably intentional, that is, he intended to drink the liquor, but we think 
it is likewise a fair and reasonable inference from the evidence in this case that 
he did not in fact intend to bring about the condition known as chronic alcohol- 
ism resulting in partial brain destruction as detailed in the evidence now before 
us. We therefore conclude that the disability in this case was not self-inflicted 
within the exclusion clause contained in the policy.” 

{15, 16] 3. The final question made is that it was error in the court to 
instruct the jury that if it found for the plaintiff he was entitled to recover 
income from April 11, 1936, if the jury should find the disability began at that 
time, until such time as it should find from the evidence that the disability 
ceased. The jury found a verdict of $1250, which was for five months. The 
claim was from April 11, 1936, to November 20, 1936. The defendant contends 
that the income was not payable during disability but only from the receipt 
on September 22, of proof of total and permanent disability. 


This court agrees with the trial judge in the construction of the policy 
on this point. The purpose of the policy was to provide the policy holder with 
a monthly income during the period of total and permanent disability. It 
was stated in two headings in capitals on the supplemental agreement that this 
was the effect of the agreement. If it had been the intention to lessen the 
period of protection, it should have been expressed in such a manner clearly 
to nullify the effect of the form in which the agreement was cast by the assurer. 
The fact that the contract provided that the payment of the income would be 
upon the receipt of the formal proof by the assured of his required physical 
or mental incapacity and its existence for a period of ninety days did not affect 
the amount of the monthly income which had accrued due from the time of 
such disability, but referred to the time when the carrier would be in default 
and the assured would be entitled to enforce the payment. Unlike the terms 
oi any policies, the language used does not diminish the period during which 
the income is promised by the time which elapses until the proof of the claim 
is delivered to the assurer. National Life & Accident Ins. Co. v. King, 102 
Miss. 470, 59 So. 807. 

The waiver of premiums is separately provided for, and, as no question 
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is made as to these, no opinion is expressed in reference to the use of the 
word “thereafter” in the clause with which the paragraph closes wherein the 
provision is made for the waiver. 

In accordance with the views here expressed and because no reversible 
errors are found, the judgment will be affirmed. 

Judgment affirmed, with costs to the appellee. 


ENGLISH v. METROPOLITAN LIFE INS. CO. 
Supreme Judicial Court of Massachusetts. Suffolk. June 20, 1938. 
15 Northeastern Reporter (2d) 804. 
1. NOTICE OF DISCHARGE 

Under group hfe policy, providing that insurance should automatically and 
immediately terminate on insured’s discharge from employment, and providing for 
payment of disability benefits, where employer delivered notice of discharge to 
insured by messenger before insured’s death, insurer was not liable for face amount 
of policy, regardless of whether insured was disabled when he received such notice. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

2. PROOF OF DISABILITY. 

Under group life policy, providing that insurance should automatically and 
immediately terminate on insured’s discharge from employment, and providing for 
payment of disability benefits “upon receipt of due proof of total and permanent 
disability,” beneficiary could not recover disability benefits in absence of evidence 
that insurer, before or after insured’s death, received due proof that insured was 
totally and permanently disabled before he was discharged. 

(For other cases, see Insurance, Dec. Dig. § 536.) 

3. DISCHARGE. 

The beneficiary of a group life policy could not recover under provision of 
certificate issued to insured that, on termination of insured’s employment, and 
on application within 31 days and payment of premium, insured should be entitled 
to policy in any form customarily issued by insurer, where insured was discharged 
and died without applying for any such policy. 


(For other cases, see Insurance, Dec, Dig. § 145[1].) 


Exceptions from Superior Court, Suffolk County; M. Morton, Judge. 

Action of contract on a group life policy by Mary English against the Met- 
ropolitan Life Insurance Company. A verdict was ordered for defendant, and 
plaintiff saved exceptions. 

wig overruled. 

F. G, Doherty and J. P. McNamara, both of Boston, for plaintiff. 

D. Murphy and W. A. Ryan, both of Boston, for defendant. 

phe MUS, Justice. 

Judson L. Thomson Manufacturing Company, hereinafter called the Thomson 
Company, the employer of Edward J. Gallagher, insured his life with the defend- 
ant under a so-called group policy in the sum of $1,000. The promise of the 
defendant was “upon receipt at its home office in the city of New York, of due 
proof of the death within one year from the date hereof, or within one year from 
the date of any renewal hereof, of any such employee while insured hereunder, 
to pay at such home office to the beneficiary as designated by the employee, the 
amount for which such employee is hereby insured * * *. ” The policy was dated 
January 6, 1925, but was renewed year after year, the last renewal being on 
January 6, 1928. 

The policy provided as follows :—“The employer agrees to ne te to the com- 
pany in writing not later than the 26th day of each calendar month: (a) The names 
of all persons insured hereunder, not previously reported who shall have ceased 
to be in its employment since the 26th day of the preceding calendar month, 
together with the date when each such employee left said employment, and the 
insurance hereunder as to each such employee shall be discontinued as of that 
date.” Elsewhere in the policy is this provision: “Upon termination of active 
employment, the insurance of any discontinued employee under this policy auto- 
matically and immediately terminates and the company shall be released from any 
further liability of any kind on account of such person. * * * Re- employment 
will be classed as new employment in accordance with paragraph 3 hereof and 
will be subject to the issuance of a new certificate.” The certificate issued by the 
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defendant to Gallagher, stating his rights under the policy, provides that “if death 
occur while the employee is in the employ of the employer and while said group 
policy is in force, the amount of insurance in force thereunder on said employee, 
will be paid to Mary English beneficiary.” 

There was uncontradicted evidence that on April 11, 1928, Gallagher, who had 
been coming to work occasionally while under the influence of liquor, was found 
at work again in that condition, and was sent home. He did not return, and before 
April 16, 1928, his employer decided to discharge him. His name was dropped 
from the pay roll during the week ending April 14, 1928. On April 16, 1928, the 
employer sent him a notice by messenger that he had been discharged, and the 
notice was delivered to him on that day. On May 1, 1928, in accordance with 
its custom in dealing with the group insurance, the employer reported to the 
defendant in writing that Gallagher had ceased to be employed on April 14, 1928, 
because of his discharge 

The plaintiff, who is the beneficiary of Gallagher under the policy, offered 
to show by the messenger who delivered the letter to Gallagher on April 16, 
1928, that Gallagher was then “very sick, sweating profusely, barely able to lift 
his hand to take the letter, and breathing with great difficulty.” The plaintiff 
excepted to the exclusion of this evidence. She contends that it was competent 

on that at the time Gallagher was discharged he was then totally and 
permanently disabled. It is conceded that Gallagher died of lobar pneumonia 
ov April 19, 1928. 

[1] Upon any view of the case, the employment of Gallagher terminated 
not later than April 16, 1928, three days before his death. Kowalski v. Aitna 
Life Ins. Co., 266 Mass. 255, 165 N.E. 476, 63 A.L.R. 1030; Beecey v. Travelers’ 
Ins. Co., 267 Mass. 135, 166 N.E. 571; Colter v. Travelers’ Ins. Co., 270 Mass. 
424, 170 N.E. 407; Shea v. AEtna Life Ins. Co., Mass., 198 N.E. 909; Emerick 

Connecticut General Life Ins. Co., 120 Conn. 60, 179 A. 335, 105 A.L.R. 413. 
Equitable Life Assurance Society of United States v. Larocco, 3 Cir., 68 F.2d 
451. Bradley v. Prudential Ins. Co. of America, 9 Cir., 70 F.2d 988. The 
insurance thereupon “automatically and immediately” terminated, regardless 
of the physical condition of Gallagher at the time, so far as the liability to 
pay $1,000 upon his death is concerned. 

The plaintiff relies upon the provision of the policy that “upon receipt at 
the home office in the city of New York, of due proof that any employee, while 
insured hereunder, * * * has become totally and permanently disabled, as the 
result of bodily injury or disease” the insurer, in lieu of payment at death, 
will pay monthly instalments, in the present case to the number of twenty 
instalments of $51.04 each, the first of which will be paid “upon receipt of 
due proof of total and permanent disability, in which event the insurance 
hereinbefore provided under this policy, on the life of the said employee, shall 
cease to be in force and no further premiums will be payable on account thereof.” 
Then follows another provision upon which the plaintiff particularly relies :— 
“During the period of total and permanent disability the said employee shall 
not have the right to receive in one lump sum, the commuted value of any 
unpaid monthly instalments, but, if the said employee dies during such period, 
any instalments provided herein, remaining unpaid at the date of death shall 
be commuted at the rate of three and one-half per centum per annum, com- 
pounded interest, and paid in one sum to the said beneficiary.” 


[2] We need not decide whether, if Gallagher, prior to his discharge from 
his employment, was in a condition of total and permanent disability, he 
acquired a vested right to furnish “due proof” of the fact and to receive 
monthly instalments commutable upon his death, to which his estate or his 
beneficiary might succeed. See Pan-American Life Ins. Co. v. Welch, Tex. 
Civ.App., 74 S.W.2d 408; Prudential Ins. Co. v. Cox, 254 Ky. 98, 71 S.W.2d 
31: Murray v. Metropolitan Life Ins. Co., 145 Miss. 266, 110 So. 660; Turley 
v. John Hancock Mutual Life Ins. Co., 315 Pa. 245, 173 A. 163. It may be, 
however, that no right to commutable monthly instalments came into existence 
until “due proof” had been received during the lifetime of Gallagher, and that 
until receipt of such due proof the only obligation of the defendant was to 
pay $1,000 upon due proof that Gallagher died while an employee of the Thom- 
son Company. There was no evidence that the defendant ever received, either 
before or after the death of Gallagher, any “due proof” that he was totally 


my. ¢ 
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and permanently disabled before he ceased to be an employee. In that situation 
no recovery could be had for commutable monthly instalments. 

[3] The provision of the certificate issued to Gallagher, that “in case of 
the termination of the employment for any reason whatsoever, the employee 
shall be entitled to have issued to him * * * upon application made * * * within 
thirty-one days after such termination, and upon the payment of the premium 
applicable to the class of risk to which he belongs and to the form and amount 
ot the policy at his then attained age * * * a policy of life insurance in any 
one of the forms customarily issued by such company * * * in an amount 
equal to the amount of his protection under the group insurance policy at the 
time of such termination,” cannot help the plaintiff. That provision was only 
a contract to make a future contract of insurance. Gallagher never availed 
himself of it. Kowalski v. Aitna Life Ins. Co., 266 Mass. 255, 261, 262, 165 N.E. 
476, 63 A.L.R. 1030; Beecey v. Travelers’ Ins. Co., 267 Mass. 135, 139, 166 N.E. 
571; A&tna Life Ins. Co. v. Carroll, 188 Ark. 154, 65 S.W.2d 25; Etna Life Ins. 
Co. v. Catchings, 5 Cir., 75 F.2d 628. The verdict for the defendant was properly 
directed. 

Exception overruled. 

BELBAS v. NEW YORK LIFE INS. CO. 
Supreme Judicial Court of Massachusetts. Suffolk. 
June 20, 1938. 
15 Northeastern Reporter (2d) 806. 
1. PROOF OF DISABILITY. 

Under life policy providing for waiver of premium in event of total dis- 
ability, on due proof of disability received by insurer not later than six months 
after default in payment of premiums, where insured defaulted after becoming 
totally and permanently disabled, beneficiary’s right to recover under . the 
policy was dependent upon insured’s compliance with the requirement of due 
proof. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

2. DUE PROOF. 

Under life policy providing for waiver of premium provided due proof that 
insured is disabled be received by the company not later than six months after 
default in premium payments, “due proof” means evidence that is proper, 
suitable, and sufficient in the opinion of the tribunal, not in that of the insurer. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

3. NOTICE. 

Mere notice, intended or adapted to put the insurer itself on inquiry, does not 
amount to “due proof” under life policy providing for waiver of premium on 
due proof of continuous total disability. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

4. PROOF. 


Under life policy providing for waiver of premium on due proof of contin- 
uous total disability, “proof” means evidence in some form as is usual and cus- 
tomary in such cases or is recognized by law and is calculated to convince or 
persuade the mind of the truth of the fact alleged. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

5. WAIVER OF PREMIUM. 


Under life policy providing for waiver of premium payments upon due 
proof of continuous total disability from date of default, oral statements of 
insured’s uncle, who had no special knowledge of the facts, to agents of insurer 
that insured was sick and operated on and could not work, and was unable to 
pay his premium, did not constitute “due proof” entitling insured to waiver of 
premium. 


(For other cases, see Insurance, Dec. Dig, § 362.) 
€. WAIVER. 

Under life policy providing for Waiver of premium payments upon due proof 
of continuous total disability and stipulating that only president, a vice president, 
a second vice president, or a secretary or treasurer of insurer could modify or 
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discharge contracts, and providing that no agent was authorized to make or 
modify the contract, cashier and assistant in insruer’s office had no authority to 
waive provision relating to proof of total disability. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Exceptions from Superior Court, Suffolk County; O’Connell, Judge. ; 

Action upon a life policy by Pelagia Belbas against the New York Life 
Insurance Company. Verdict for the plaintiff for $6,245.20, and the defendant 
brings exceptions. 

Exceptions sustained. Judgment for the defendant. 

F. J. W. Ford, of Boston, for plaintiff. 

F. H. Nash, B. Aldrich and B. Potter, all of Boston, for defendant. 

LuMMus, Justice. 

This is an action of contract upon a policy for $5,000 upon the life of Peter 
Belbas. The plaintiff had a verdict, and the case is here on the defendant’s 
exceptions. The insured died on February 26, 1932, and had been totally and per- 
manently disabled from November 4, 1930. Premitims were due quarterly, and 
the last premium paid was that of August 20, 1930. The policy provided: “Upon 
receipt at the company’s home office, before default in payment of premium, of 
due proof that the insured is totally disabled as above defined, and will be continu- 
ously so totally disabled for life, or if the proof submitted is not conclusive as 
to the permanency of such disability, but establishes that the insured is, and for 
a period of not less than three consecutive months immediately preceding receipt 
of proof has been, totally disabled as above defined, the following benefits will 
be granted: (a) Waiver of premium.—The company will waive the payment of 
any premium falling due during the period of continuous total disability. * * * 
In event of default in payment of premium after the insured has become totally 
disabled as above defined, the policy will be restored and the benefits shall be 
the same as if said default had not occurred, provided due proof that the insured 
is and has been continuously from date of default so totally disabled and that 
such disability will continue for life or has continued for a period of not less than 
three consecutive months, is received by the company not later than six months 
after said default.” Another provision of the policy was the following: “Grace. 
—If any premium is not paid on or before the day it falls due the policyholder 
is in default; but a grace of one month (not less than thirty days) will be allowed 
for the payment of every premium after the first, during which time the insurance 
continues in force. * * *” 

[1] No written proof of total disability was ever received or made. The date 
of default in payment of premium was November 20, 1930, after the insured had 
become totally and permanently disabled. The right to have the policy restored 
under the provisions already quoted expired on May 20, 1931, unless by that time 
“due proof” of total disability had been furnished. In the absence of full payment 
of premiums, the substantive right of the insured and of the plaintiff to recover 
under the policy was dependent upon compliance with the requirement of “due 
proof.” Sherman v. Metropolitan Life Ins. Co., Mass., 8 N.E.2d 892. 


[2] “Due proof” means evidence that is proper, suitable and sufficient in the 
opinion of the tribunal, not in that of the insurer. The respective functions of 
judge and jury do not concern us in this case. Taylor v. Aitna Life Ins. Co., 13 
Gray 434; Jarvis v. Northwestern Mutual Relief Association, 102 Wis. 546, 549, 
78 N.W. 1089, 72 Am.St.Rep. 895; Globe & Rutgers Ins. Co. v. Prairie Oil & Gas 
Co., 2 Cir., 248 F.452, 455; Traiser v. Commercial Travelers’ Eastern Accident 
Association, 202 Mass. 292, 204, 88 N.E. 901; Security Bank of Richmond v. 
Equitable Life Assurance Society of United States, 112 Va. 462, 71 S.E. 647, 35 
L.R.A.,N.S., 159, Ann.Cas.1913B, 836, and note. The policy in question does not 
require satisfactory proof, like that in Traiser vy. Commercial Travelers’ Eastern 
Accident Association, 202 Mass. 292, 88 N.E. 901, nor proof on blanks furnished 
bv the insurer, like that in Constantino v. Massachusetts Accident Co., 221 Mass. 
464, 467, 468, 109 N.E. 447. 


[3, 4+] Mere notice, intended or adapted to put the insurer itself on inquiry 
(Rollins v. Boston Casualty Co., Mass., 11 N.E.2d 918), does not amount to “due 
proof.” O'Reilly v. Guardian Mutual Life Ins. Co., 60 N.Y. 169, 19 Am.Rep. 
151; Equitable Life Assurance Society v. Dorriety, 229 Ala. 352, 157 So. 59. 
Compare Fass vy. Illinois Surety Co., 177 App.Div. 596, 164 N.Y.S. 239. “Proof” 
means “evidence in some form, such form as is usual and customary in such cases, 
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or as is recognized by law, and is calculated to convince or persuade the mind 
of the truth of the fact alleged.” Fitchburg Savings Bank v. Massachusetts 
Bonding & Ins. Co., 274 Mass. 135, 152, 174 N.E. 324, 329, 73 A.L.R. 274. 

There was evidence tending to show the following facts with reference to 
“due proof,” occurring from November 4, 1930, until after May 20, 1931, the date 
at which the rights of the insured ended unless preserved by due proof, waiver 
or estoppel. In December, 1930, an uncle of the insured talked with the insured 
about his inability to pay premiums and the danger of lapse of the policy. The 
insured asked the uncle “to take care of that for him and to notify the company 
because he was sick and operated on and couldn’t work and he was unable to 
_pay his premium,” and to see if he could not get some money for disability 
benefits. The uncle telephoned to the agent of the defendant who wrote the policy, 
and told him that the insured was ill in the hospital, and unable to work or to 
pay premiums. The agent told the uncle “not to worry and he would take care 
of it.” About March 1, 1931, the uncle went to the office of the defendant in 
Boston, called the Massachusetts Clearing House, and told one Colcord, the 
cashier who apparently was in charge of that office, that the insured was operated 
on at a hospital on November 4 and “he is sick, home and isn’t able to work and 
can’t pay his premium.” The cashier took a note of his name and address and 
said “he would let him know and take care of him.” Early in April the uncle 
went again to the office, saw the cashier, and told him that he had heard nothing 
about the case of the insured. The cashier referred the uncle to one Kelly, 
another employee of the defendant at that office. The uncle told Kelly substan- 
tially what he had told Colcord about March 1, 1931, and asked Kelly to send 
a physician to see the insured. Kelly said ‘he would look it up and let him know.” 
Apparently nothing was done by either Colcord or Kelly about the matter. There 
was no evidence of any intentional waiver of due proof either before or after 
May 20, 1931. The truth of the foregoing narration was denied by the defendant, 
but as the case comes up we must treat it as true. . 

[5] In our opinion the evidence already recited shows only an oral notice to 
the defendant of some disability, and ‘not “due proof” that the insured “is and 
has been continuously from date of default so totally disabled and that such 
disability will continue for life or has continued for a period of not less than 
three consecutive months.” The period of total disability was not stated with 
any clearness. Moreover, the uncle was a layman) not a physician, was not a 
methber of the same household as the insured, and is not shown to have had any 
special knowledge of the facts. It would be unreasonable to expect the insurer 
to accept his informal statement as adequate evidence of the material facts bearing 
upon its liability, even if we assume, without deciding (see Fitchburg Savings 
Rank v. Massachusetts Bonding & Ins. Co., 274 Mass. 135, 151, 152, 174 N.E. 
324, 73 A.L.R. 274; Thompson vy. United Casualty Co., Mass., 6 N.E.2d 769; 
Kustor v. Metropolitan Life Ins. Co., 1910, 173 A. 915, 12 N.J.Misc. 565), that 
there may be oral “due proof.” Peters v. Mutual Life Ins. Co. of New York, 
D.C., 17 F.Supp. 246; Equitable Life Assurance Society v. Dorriety, 229 Ala. 
352, 157 So. 59. 

16] The question remains, whether the plaintiff was entitled to go to the 
jury on the theory that the defendant had lost by waiver or estoppel the right 
to insist on “due proof.” We assume without deciding that there was evidence 
of conduct of the cashier Colcord and his subordinate Kelly, at a time when the 
insured could have preserved his rights under the policy by furnishing due proof 
of his total disability, that tended to lull him into the false belief that no further 
action on his part was necessary. Sheehan v. Commercial Travelers’ Mutual 
Accident Association of America, 283 Mass. 543, 551-553, 186 N.E. 627, 88 A.L.R. 
975, and cases cited; Shapiro v. Security Ins. Co., 256 Mass. 358, 152 N.E. 370; 
Palumbo v. Metropolitan Life Ins. Co., Mass., 199 N.E. 335. 

But we find no evidence that the conduct of Colcord or Kelly was hinding on 
the defendant. The policy required that due proof be received “at the Company's 
home office,” which was in New York. That fact distinguishes the case from 
Harnden v. Milwaukee Mechanics’ Ins. Co., 164 Mass. 382, 386, 41 N.E. 658, 49 
Am.St.Rep. 467. The defendant admitted, however, that proof received by the 
Massachusetts Clearing House would be equivalent to proof received at its home 
office. Kelly testified that he was authorized to receive proofs of disability for 
transmittal to the home office, and that he had “charge of the handling of the 
disability claims” in the office. But neither Colcord nor Kelly is shown to have 
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had authority to adjust claims. Walker v. Lancashire Ins. Co., 188 Mass. 560, 
75 N.E. 66; Little v. Phoenix Ins. Co., 123 Mass. 380, 388, 25 Am.Rep. 96; Zick 
v. Boston Casualty Co., 282 Mass. 491, 495, 185 N.E. 362. 

The application attached to the policy provided that “only the president, a 
vice-president, a second vice-president, a secretary or the treasurer of the com- 
pany can make, modify or discharge contracts, or waive any of the company’s 
rights or requirements”; and the policy provided that “no agent is authorized to 
make or modify this contract, or to * * * waive any lapse or forfeiture or any 
of the company’s rights or requirements.” We think that no authority in Colcord 
or Kelly is shown, which would enable them by waiver or estoppel to dispense with 
the plain requirement of due proof. Blair v. National Reserve Ins. Co., Mass., 
199 N.E. 337; Thompson v. United Casualty Co., Mass., 6 N.E.2d 769; Zick v. 
Boston Casualty Co., 282 Mass. 491, 185 N.E. 362. 

The motion for a directed verdict for the defendant should have been granted. 
It is unnecessary to discuss other questions. 

Exceptions sustained. 

Judgment for the defendant. 


O’NEIL v. METROPOLITAN LIFE INS. CO. 
Supreme Judicial Court of Massachusetss. Spffolk. June 20, 1938. 
15 Northeastern Reporter (2d) 809. 
1. PROOF OF DEATH. | ; : _ ’ 

Under life policy containing rider providing for the payment of an accidental 
death benefit upon receipt of due proof of death through external, violent, and 
accidental means, furnishing of required proofs is a condition precedent to the 
right to recover. ‘ 

(For other cases, see Insurance, Dec. Dig. § 536.) 

2. STRAIN. | aad : 

Under life policy providing for payment of accidental death benefit on due 
proof of death through external, violent, and accidental means resulting independ- 
ently of all other causes in the death of insured within 90 days from date of injury, 
statement of local assistant manager of insurer that insured received strain from 
lifting, though notice that death was caused by external, violent, and accidental 
means, was not “due proof” that death was caused by injury operating independ- 
ently of all other causes. 

(For other causes, see Insurance, Dec. Dig. § 543.) 

3. DUE PROOF. 

To be effective in satisfying condition of double indemnity provision of life 
policy requiring “due proof” that insured sustained bodily injuries through exter- 
nal, violent, and accidental means resulting independently of all other causes in 
death within 90 days from date of such bodily injuries, proofs furnished insurer, 
though not conclusively binding on party furnishing them, must show that the 
claim is of a class within the protection of the policy, so that if the proofs should 
be accepted as true the insurer reasonably might pay the claim. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

4. DUE PROOF. aes : ' ; , 

Evidence against the validity of a claim cannot constitute due proof of it so 
as to entitle one to accidental death benefits under life policy. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

5. STRAIN. 


Under life policy containing rider for payment of accidental death benefits 
upon due proof of death through external, violent, and accidental means resulting 
independently of all other causes in death within 90 days from date of injuries, 
statement of local assistant manager of insurer on blanks furnished by insurer for 
proof of death, that insured sustained strained left side from lifting, was not a 
part of the due proof of death to be made by the claimant to be entitled to the 
special benefits. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

6. WAIVER. 

Under life policy containing rider for accidental death benefits and providing 

that its terms could not be changed except by express agreement of the company 
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evidenced by signature of its president and secretary, insurer’s local assistant 
manager who filled out proofs for the claimant could not by his words or conduct 
alter or waive the provisions of the policy requiring due proof of death arising 
from accidental injury. 

(For other cases, see Insurance, Dec. Dig. § 556[1].) 

7. WAIVER. ; 

In action on life policies for accidental death benefits payable upon receipt ot 
due proof of death through accidental means resulting independently of all other 
causes in the death of insured, insurer’s answer to an earlier action upon the same 
policies which did not specifically mention the want of due proof of death, but 
which contained general denial, was not a waiver of due proof, since want of 
due proof was in issue under the general denial. 

(For other cases, see Insurance, Dec. Dig. § 558]1].) 

8 PROOF OF INJURY. 

An action for accidental death benefits under life policies instituted prior to 
filing of due proof that insured sustained bodily injuries through external, violent, 
and accidental means resulting independently of all other causes in death of insured 
within 90 days of injuries was prematurely brought, and could not be maintained. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

kxceptions from Superior Court, Suffolk County; Sisk, Judge. 

Action on five life policies by Jennie O’Neil, administratrix of the estate of 
William O'Neil, deceased, against the Metropolitan Life Insurance Company to 
recover accident death benefits. provided for by riders attached to each policy. 
From a verdict for the defendant, plaintiff brings exceptions. 

Exceptions overruled. 

C. J. Miller, of Boston, for plaintiff. 

R. C,. Evarts, of Boston, for defendant. 

LummMus, Justice. 

This is an action by the administratrix of the estate of William O’Neil, to 
recover upon five policies of insurance issued by the defendant upon the life of 
the plaintiff’s intestate. Apparently the amount of insurance payable upon death, 
without more, amounting to $1,700, has been paid. This action is brought to 
recover an additional “accidental death benefit” promised by a rider attached to 
each of the policies. The material provisions of the rider were the following: 
“Upon receipt of due proof that the insured * * * has sustained, after the date 
of this policy, bodily injuries, solely through external, violent and accidental 
means, resulting, directly and independently of all other causes, in the death of 
the insured within ninety days from the date of such bodily injuries while this 
policy is in force, and while premiums are not in default beyond the grace period 
specified in this policy, the company will pay in addition to any other sums due 
under this policy and subject to the provisions of this policy an accidental death 
benefit equal to the face amount of insurance then payable at death. * * * No 
accidental death benefit will be paid * * * if death is caused or contributed to, 
directly or indirectly, or wholly ‘or partially, by disease, or by bodily or mental 
infirmity. * * * ” 

There was evidence tending to prove the following facts. The insured, a 
healthly man of fifty or fifty-one, on May 10, 1932, with another man was lifting 
a vise weighing seventy-five pounds when its weight fell on the insured, straining 
his left side. He was helped home. He had severe pain in his left breast, side 
and back. He went to work the next day, but had to be helped home again. That 
was his last attempt to work. He got worse all the time,, was short of breath, 
was in great pain, and died suddenly on May 25, 1932. The public record of his 
death, made from the findings of the medical examiner for Suffolk County, showed 
the cause of death as “Dilation of the heart, presumable, and other effects of the 
use of alcohol.” But there was expert testimony that no disease or alcoholism was 
a cause of death, but that the accidental injury described was the sole cause of 
death. 

The defendant contends in support of the directed verdict in its favor that 
it had never received “due proof” of death resulting from accidental injury show- 
ing liability for an additional accidental death benefit under the rider, The rider 
makes the promise therein contained “subject to the provisions of this policy.” 
One of the “conditions” of the policy is as follows: “Proofs of death shall be 
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made upon blanks to be furnished by the company and shall contain the answer 
to each question propounded to the claimant, to physicians and to other persons, 
and shall contain the record, evidence and verdict of the coroner’s inquest, if any 
be held. All the contents of such proofs of death shall be in evidence of the facts 
therein stated in behalf of, but not against, the company.” Another “condition,” 
referring to the policy, is as follows: “Its terms canont be changed, or its conditions 
varied, except by the express agreement of the company evidenced by the signature 
of its president or secretary. Therefore, agents (which term includes also managers 
and assistant managers) are not authorized and have no power to make, alter, or 
discharge contracts, to waive forfeitures. * * * ” 

The only proofs of death appearing in the evidence are those which were made 
in June, 1932, upon printed blanks furnished by the defendant. The same blanks 
are intended to serve as proofs of accidental death giving a right to an additional 
benefit and as proofs of ordinary death, and are capable of being used for both pur- 
poses. One Toland, an agent for the defendant, was sent by a local manager to 
the claimant, the administratrix and widow of the insured. “Toland was supposed 
to take the claim papers to the claimant and explain to them [sic] that those are 
the papers upon which they are to make their claim and when they are completed, 
bring them hack to the office. It was his duty to do anything to help them to 
complete the papers; not as a duty, as a courtesy. It is not the duty of the agent 
to prepare claim papers or assist in the preparation of claim papers.” Toland filled 
out the proofs of claim from information supplied by the claimant, except for 
the cause of death, which he got from the death certificate of the attending physi- 
cian. He denied that the claimant told him of the accident, but the claimant 
testified to the contrary. She testified that she signed her “claimant’s statement” 
in blank, and left Toland to fill it in from her oral declarations to him. 

The claimant’s statement declared that the insured died on May 25, 1932, and 
that the cause of death was “dilation of the heart,” and that a named physician 
had attended him from May 4 to May 15, 1932, for “strained left side.” Another 
claimant’s statement, made at the same time, did not mention the accident, declared 
the cause of death to be dilatation of the heart, gave the length of the illness as 
fourteen days, and declared that the named physician was in attendance from May 
6 to May 21, 1932. It declared that the insured quit work on May 4, 1932, whereas 
the first mentioned statement gave the date as May 6, 1932. The statement of the 
physician already mentioned states the immediate cause of death as ‘“‘acute dilatation 
of the heart” from which, in the opinion of the physician, the insured suffered for 
“twenty-four hours,” and the contributory cause of death as “chronic alcoholism” 
which had a duration of “several years.” But the local assistant manager of the 
defendant, in his statement, dated as early as the other statements, in answer to 
the inquiry, “If death was due to bodily injuries sustained through external, violent 
and accidental means, report full particulars under ‘Remarks’ and submit newspaper 
clippings, if any. Also state (a) Date and place of accident (b) Cause of accident,” 
answered (a) by saying, “May 4, 1932,” and (b) by saying, “Lifting shalf [sic] 
strained left side.” A letter from the local manager to the home office, dated June 
13, 1932, shows that at that time the defendant had notice that the accident happened 
as has heen stated earlier in this opinion, although the defendant declined to consider 
it a cause of death. 

[1, 2] As in Constantino v. Massachusetts Accident Co., 221 Mass. 464, 468, 
109 N.E. 447, 448, “the blank forms to be provided are not annexed to the policy, but 
are to be furnished as occasion calls, and no limit to the company’s requirements 
appears in the policy or exists in law save that they shall not be impossible or 
unreasonable.” It was held in that case that the refusal of the emplover to execute 
an athdavit provided for him excused the insured from furnishing it. But so far 
as proofs are required and may be furnished, furnishing them is a condition prece- 
dent to the right to recover. Taylor v. AZtna Life Ins. Co. 13 Gray 434; Page 
v. Commercial Travellers’ Eastern Accident Association, 225 Mass. 335, 114 N.E. 
430: Aisenberg v. Royal Ins. Co., Ltd., 266 Mass. 543, 545, 165 N.E. 682: Ray v. 
Fidelity & Deposit Co. of Maryland, 275 Mass. 184, 175 N.E. 636: Chauncey v. 
Roval Ins. Co., Ltd., 275 Mass. 243, 245, 175 N.E. 638; Maskas v. North American 
Accident Ins. Co., 279 Mass. 523, 527, 181 N.E. 750; Larsen v. Metropolitan Life 
Ins Co., 289 Mass. 573, 194 N.E. 664. See, also, Sherman v. Metropolitan Life Ins. 
Co., Mass., 8 N.E.2d 892. Very likely the statement signed by the assistant manager 
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amounted to notice to the insurer that death was caused by external, violent and 
accidental means. Belbas v. New York Life Ins. Co., Mass., 15 N.E.2d 806. 

But it did not show that that cause operated “independently of all other causes.” 
And notice without “due proof” was not enough. 

[3-5] Whatever may be the rule as to policies differently phrased (Jarvis vy. 
Northwestern Mutual Relief Association, 102 Wis. 546, 78 N.W. 1089, 72 Am.St.Rep 
895, and cases cited), to be effective in satisfying the condition of this policy requir- 
ing due proof, the proofs furnished the insurer, though the facts stated in them 
are not conclusively binding on the party furnishing them (Barker v. Metropolitan 
Life Ins. Co., 198 Mass. 375, 382, 383, 84 N.E. 490; Burke v. John Hancock Mutual 
Life Ins. Co., 290 Mass. 299, 302, 303, 195 N.E. 507), must on the whole show that 
the claim is of a class within the protection of the policy, so that if the proofs 
should be accepted as true the insurer reasonably might pay the claim. Page y 
Commercial Travellers’ Eastern Accident Association, 225 Mass. 335, 114 N.E. 430; 
Larsen vy. Metropolitan Life Ins. Co., 289 Mass. 573, 576, 194 N.E. 664; Traiser v. 
Commercial Travelers’ Eastern Accident Association, 202 Mass. 292, 88 N.E. 901 
Belbas v. New York Life Ins. Co., Mass., 15 N.E.2d 806. In the present case the 
proofs, apart from the statement of the assistant manager, furnished no support 
to the claim, and in some parts tended to disprove it. Evidence against the validity 
of a claim cannot constitute due proof of it. Wachtel v. Equitable Life Assurance 
Society of the United States, 266 N.Y. 345, 194 N.E. 850. The statement of the 
assistant manager does not appear to be a part of the “due proof” or “proofs of 
death” to be made by the claimant. Maskas v. North American Accident Ins. Co., 
279 Mass. 523, 527, 181 N.E. 750. It seems rather to have been information fur- 
nished by one officer of the defendant to another. On the whole, due proof was 
lacking, and a condition precedent to the right to recover remained unfulfilled. 

[6, 7] No error as to evidence appears. Under the provisions of the policy, 
the assistant manager who filled out the proofs for the plaintiff could not by his 
words or conduct alter or waive the provisions of the policy requiring due proof 
Belbas v. New York Life Ins. Co., Mass., 15 N.E.2d 806. The answer of. the 
defendant to an earlier action upon the same policies and the same claims, whicl 
did not specifically mention the want of due proof but which contained a general 
denial, was not a waiver of due proof within the rule referred to in Palumbo \ 
Metropolitan Life Ins. Co., Mass., 199 N.E, 335, for want of due proof was open 
under the general denial. Aisenberg v. Royal Ins. Co., Ltd., 266 Mass. 543, 165 
N.E. 682: Shulkin v. Travelers’ Indemnity Co., 267 Mass. 160, 166 N.E. 552; 
Chauncey v. Royal Ins. Co., Ltd., 275 Mass. 243, 245, 175 N.E. 638: Goldberg v 
Lynn Manufacturers & Merchants Mutual Fire Ins. Co., 276 Mass. 213, 215, 177 
N.E. 83: Friedman v. Orient Ins. Co., 278 Mass. 596, 600, 180 N.E. 617. 

§ [8] The present action is prematurely brought, and cannot be maintained. 
The result may seem harsh, but we have no authority to absolve parties rfom their 
contracts. 

Exceptions overruled. 


WOODMAN v. JOHN HANCOCK MUT. LIFE INS. CO. 
Supreme Judicial Court of Massachusetts. Suffolk. June 20, 1938. 
15 Northeastern Reporter (2d) 812. 
PROOF OF DISABILITY. 

Under life policy providing for waiver of premium and payment of disability 
benefits upon due = of continuous and permanent disability and containing three 
options in case of default in payment of premium, each of which denied any further 
right to disability benefits, proof of disability after lapse of policy was ineffective 
and would not entitle insured to benefits under policy. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Exceptions from Superior Court, Suffolk County; Brogna, Judge. 

Action to recover benefits for total and permanent disability under life pied 
by Hyman Woodman against the John Hancock Mutual Life Insurance Company 
From a verdict for the defendant, plaintiff brings exceptions. 

Exceptions overruled 

L. H. Sawyer, of Boston, for plaintiff. 

S. L. Kaplan, of Boston, for defendant. 

LuMMus, Justice. 
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This is an action upon a policy of life insurance issued by the defendant to the 
plaintiff, to recover benefits for total and permanent disability. The last quarterly 
premium that- was paid was that of October 30, 1932. The succeeding premium, 
due January 30, 1933, was not paid when duc nor within the grace period of thirty- 
one days allowed, which expired on March 2, 1933. 

The plaintiff underwent an operation for hernia on December 6, 1932. He 
was discharged from the hospital on January 2, 1933. After that time, he contended, 
he was wholly and permanently disabled by bodily injury or disease sustained or 
contracted after the date of the policy so as to be wholly, continuously and per- 
manently prevented from the pursuit of any form of mental or manual labor for 
vompensation, gain or profit, and was therefore, he contended, entitled under the 
policy to a waiver of further premiums and to disability benefits. The jury, in 
ewer to special questions, found that he was so disabled, but were unable to 
find when the disability began. 

The jury found that due proof of disability was made. But there was no evi- 
dence of any proof made before March 28, 1933, when an oral notice was given the 
defendant that the plaintiff claimed disability benefits. We need not consider 
whether that could be found to be “due proof” (Belbas v. New York Life Ins. Co., 
Mass., 15 N.E.2d 806), for the obligation of the defendant to grant the benefits of 
waiver of payment of further premiums, and payment of disability benefits, could 
not arise until “receipt of due proof of such disability.” Before any proof what- 
ever was made, the policy had lapsed. Kukuruza v. John Hancock Mutual Life Ins. 
Co., 276 Mass. 146, 149, 176 N.E. 788. Proof after that was ineffective. Sherman 
v. Metropolitan Life Ins. Co., Mass., 8 N.E.2d 892. 

The provisions of the policy giving the plaintiff three options in case of default 
in payment of premium, one of receiving in cash the surrender value of the policy, 
and the other two of continuing the policy as paid-up life or term insurance, do not 
help the plaintiff. Each alternative expressly denied any further right to disability 
benefits. The policy was never reinstated, although the plaintiff made application for 
reinstatement. The direction of a verdict for the defendant was right. The excep- 
tions of the defendant have become immaterial, and are treated as waived. Those 
of the plaintiff are overruled. 

So ordered. 


STRONG v. HERCULES LIFE INS. CO. No. 15. 
Supreme Court of Michigan. June 6, 1938. 
280 Northwestern Reporter 55. 


1, NOTICE. 

A life policy requiring 30 days’ notice of forfeiture for nonpayment of a loan, 
but requiring no notice of forfeiture for nonpayment of premiums, could be 
forfeited without notice after lapse thereof for nonpayment of premiums. 

(For other casés, see Insurance, Dec. Dig. § 310[2].) 

2, SURRENDER VALUE. | 

A life policy providing for deduction, without notice, of loans from cash 
surrender value in case of nonpayment of premiums, was subject to forfeiture 
for nonpayment of premiums although no notice was given that loan which 
exhausted the cash surrender value of the policy would be deducted therefrom 
and notwithstanding policy required notice of forfeiture for nonpayment of loan. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 


3. BURDEN OF PROOF. 

In an action against an original insurer, the burden of proving nonpayment 
of premiums is on the insurer; but, in an action against a reinsurer, the burden 
of proving payment of premiums is on the plaintiff. 

(For other cases, see Insurance, Dec. Dig. §§ 646[4], 686.) 

5. BURDEN OF PROOF. 

In an action on a life policy, the plaintiff must prove that the contract sued 
on originally came into existence. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

6. REINSURANCE. . ; 

In action on life policy issued by reinsurer pursuant to an agreement with 

receiver of the original insurer, beneficiary had burden of proving that original 
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policy issued to beneficiary’s husband came within terms of reinsurance agreement, 
which required that policy be in force at date of receivership by proof that 
premiums necessary to keep policy in force had been paid. 

(For other cases, see Insurance, Dec. Dig. § 686.) 


Appeal from Circuit Court, Wayne County; Homer Ferguson, Judge. 

Action by Anna B. Strong against the Hercules Life Insurance Company, 
on a life insurance policy. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

eo before the Entire Bench. 

Sol Blumrosen and R. M. Golightly, both of Detroit, for appellant. 

Oxtoby, Robinson & Hull, of Detroit (Lawrence E. Brown and Leo LI. 
Franklin, both of Detroit, of counsel), for appellee. 

ButzeL, Justice. 

Anna B. Strong, as beneficiary, brought suit against defendant on a $2,000 
life insurance policy, issued on March 4, 1921, by the National Life Insurance 
Company of the United States of America to her husband, who died May 13, 1935. 
The policy required payment of premiums of $25.58 semi-annually. On October 
9, 1930, the insured borrowed on the policy the sum of $292.62, which constituted 
the maximum loan value and full cash surrender value of the policy. The pre- 
mium due October 11, 1930, was paid out of the proceeds of the loan. The 
next premium became due on March 4, 1931, and notice was sent to the insured. 
Since the cash surrender value of the policy had been exhausted by the loan, 
it was necessary that the premium be paid in order to prevent a lapse. The 
payment of this premium is disputed. The uncontradicted evidence is to the 
effect that no premiums were paid during the succeeding four years. 

In October, 1933, the National Life Insurance Company went into the hands 
of a receiver. On February 8, 1934, the receiver entered into a reinsurance 
agreement with the defendant Hercules Life Insurance Company. The agreement 
was approved by the court and provided that: “The company does hereby 
reinsure and assume as of the date of receivership (subject to the lien, terms, 
conditions and provisions and only to the extent herein specifically provided) 
the liability of the National Life under all policies and contracts of insurance, 
including double indemnity benefits, health and accident benefits, waiver of 
premium disability benefits, and also all supplementary contracts, annuity contracts, 
and all reinsurance contracts, issued or assumed by the National Life and out- 
standing and in force on the books of the National Life at the date of receivership, 
subject, however, to any and all defenses against claims and actions upon said 
policies or contracts which would have been available to said National Life had 
this agreement not been made. The determination by the company as to the 
validity of any policy claim and the payment thereof shall be binding upon all 
persons reinsured heréunder.” Defendant concedes that the reinsurance agreement 
was entered into and does not question the power of the beneficiary to sue, pro- 
vided the policy was assumed under the agreement. 

At the trial, plaintiff introduced in evidence the insurance policy, proof of death 
of insured on May 13, 1935, and a copy of the reinsurance agreement. Defendant’s 
motion for a directed verdict was denied. The Detroit office records and the home 
office records of the National Life Insurance Company were then introduced by 
defendant. It was shown that the records were kept in the usual course of busi- 
ness and that according to these records the premium on the policy due on March 4, 
1931, was never paid; that the policy was marked “lapsed ;” and that no premiums 
were paid thereafter upon the policy. No notice of the lapse was sent to the 
insured. 

Plaintiff testified that when the premium of March 4, 1931, became due, she 
went to the company’s office to make the payment of $25.58 because she believed her 
husband owed a premium; that she gave the money to the clerk in the office; that 
he looked up the books and stated to her that the premium had been taken care of 
through a loan and then returned the money to her; and that the clerk further 
stated that a notice would be given when the premium was due again. The insured 
died over four years later, during which time no notice was sent and no premiums 
paid. Four months after the death of the insured, one of plaintiff’s attorneys 
wrote to the insurance company and stated in his letter: “For some reason, Mr. 
Henry B. Strong was unable to make further payments on his policy since the 
year 1930, although having made payments from the time of taking out the policy 
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until the time above stated which covers about nine (9) years.” Plaintiff claims 
that this statement in the letter was inserted without her authority and that it is 
not true. She testified, when asked whether her husband made another payment 
after the alleged tender, that she did not know whether her husband made any 
further payments on any date, but that “he said he was going to make it.” 

Plaintiff moved for a directed verdict after only part of the testimony had 
been offered by her. The motion was denied. Defendant also made a motion for 
a directed verdict at that time and renewed it at the conclusion of the taking of 
the testimony. The trial judge took the motion under advisement but submitted 
to a jury the following special questions: 

“Did the plaintiff pay to the National Life Insurance Company the premium 
due March 4, 1931?” 

. “If you answer No. 1 question ‘yes,’ then answer this question: On March 4, 
1931, ‘did someone in the office of the National Life Insurance Company inform 
the plaintiff that the company would further notify her when further premiums 
sae” due ?” 

“Were any premiums paid on this policy after March 4, 1931?” 

The court charged that the burden was on plaintiff to prove the payment % 
premiums. The jury brought in a verdict answering “No” to questions 1 and ¢ 
Judgment was entered for defendant. 

[1, 2] Plaintiff on appeal claims that a verdict should have been directed in 
her tavor because it was admitted that no notice of forfeiture had been sent to 
the insured. The policy provides that 30 days’ notice must be given before it may 
be forfeited for non-payment of a loan, but requires no notice for forfeiture 
because of non-payment of premiums. Since the policy did not require notice of 
forfeiture in case of lapse, it could he forfeited without giving such notice. 
Peters v. Reemanes' Mutual Fire Ins. Co., 274 Mich. 37, 263 N.W. 792; Johnson 
v. National Life & Accident Ins. Co., 257 Mich. 335, 241 N.W. 205. Plaintiff 
contends that the cash surrender value was sufficient to prevent a lapse even if the 
premium was not paid; that the cash surrender value would be exhausted only 
if the amount of the loan was deducted therefrom; and that the loan could not 
be thus deducted without giving 30 days’ notice. However, the policy expressly 
provides for deduction of the loans from the cash surrender value in case of non- 
payment of premiums and does not require notice thereof. The policy was for- 
feited for non-payment of premiums and not for non-payment of the loan, and no 
notice was necessary. 

|3-6] The court charged that the burden of proving payment of premiums 
was on the plaintiff and plaintiff claims that this was improper. Had the instant 
suit been a claim against the original insurer, such instruction woud have been 
error. Wilson v. Prudential Ins. Co., 276 Mich. 232, 267 N.W. 824: Id., 281 
Mich. 541, 275 N.W. 242. Defendant maintains that while such rule is applicable 
to a claim against the original insurer, it cannot be applied to a reinsurer. We 
believe that defendant is correct and that there was no error in the charge. 
Defendant was never a party to the original insurance contract and had no deal- 
ings directly with the insured or plaintiff. Plaintiff's cause of action is based on 
the reinsurance contract made for her benefit by the defendant with the receiver 
for the National Life Insurance Company and not upon the original policy as such. 
The burden is ordinarily on the party relying on a contract to prove that it 
came into existence. Ferguson v. Hemingway, 38 Mich. 159. This rule applies 
equally as well to insurance contracts and the burden is on the plaintiff to prove 
that the contract sued upon originally came into existence. Amos-Richia v. 
Northwestern Mutual Life Ins. Co., 143 Mich. 684, 107 N.W. 707; Karp v. 
Metropolitan Life Ins. Co., 268 Mich. 255, 256 N.W. 330. Consequently, plaintiff 
had the burden of proving that the insurance policy issued to her husband came 
within the terms of the reinsurance agreement between defendant and the receiver. 
One of the conditions of assumption was that the policy be in force at the date 
of the receivership. The policy would not be in force if the premium due March 4 
1931, was not paid. Plaintiff, therefore, had the burden of proving that the pay- 
ment was made. 

The reinsurance agreement also provides that the defendant assumes only 
those policies which were outstanding and in force on the books and records of 
the National Life Insurance Company at the date of the receivership. It is 
not denied that the policy sued upon was marked lapsed on the books and there 
is no claim that this notation was made through fraud or inadvertence. One case, 
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Parvin v. Mutual Reserve Life Ins. Co., 125 Iowa 95, 100 N.W. 39, has held that 
no policy is assumed under such an agreement unless it was actually outstanding 
on the books. It is unnecessary to go that far in this case, since the jury found 
for the defendant under a proper charge. 

Judgment for defendant is affirmed, with costs. 

Bushnell, Sharpe, Potter, Chandler, North, and McAllister, JJ., concurred 
with Butzel, J. 

Wiest, C. J., concurred in the result. 


BALOUGH et al. v. SUPREME FOREST WOODMEN CIRCLE. No. 21. 
Supreme Court of Michigan. June 6, 1938. 
280 Northwestern Reporter 83. 
1. REINSTATEMENT. 

Under death benefit certificate issued by fraternal society providing for auto- 
matic suspension of members on failure to pay monthly dues on or before the 
first of the following month but giving a suspended member an absolute right 
to reinstatement by paying delinquency within three months after suspension, 
provided member was then in good health, acceptance of payments after the 
first of the following month from a member was not a waiver of society’s right 
to refuse to reinstate member when she was suffering from pneumonia, in 
absence of evidence that reinstatement had ever been made by payment of 
delinquencies by a suspended member in ill health. 

(For other cases, see Insurance, Dec. Dig. § 763.) 


Appeal from Circuit Court, Wayne County; James E. Chenot, Judge. 

Action on a death benefit certificate by Nicholas Balough and others against 
the Supreme Forest Woodmen Circle. There was a verdict for plaintiffs, and, 
from an order granting defendant’s motion for judgment non obstante veredicto, 
plaintiffs appeal. 

Affirmed. 

Argued before the Entire Bench. 

Henry Stone, of Detroit, for appellants. 


Joslyn, Joslyn, and Joslyn of Detroit, for appellee. 


KLAT v. CHRYSLER CORPORATION et al. No. 88. 
Supreme Court of Michigan. June 30, 1938. 
280 Northwestern Reporter 747. 
2. EMPLOYMENT. 


In action upon group life policy terminable on employee’s failure to make 
premium contributions or upon termination of employment or cancellation of 
policy by employer in case of temporary lay-off, employer’s records showing 
that employment of employee had been terminated, and that employee’s name 
was contained in insurance cancellation form and his application for group insur- 
ance marked canceled, was sufficient to overcome presumption of the continuance 
of employment relied upon by the beneficiary, warranting conclusion that policy 
was terminated. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

3. EMPLOYMENT. 


In action upon group life policy terminable on employee’s failure to make 
premium contributions or upon termination of employment or cancellation of 
policy by employer in case of temporary lay-off, where uncontradicted reiords 
ct employer showed that employment was terminated and that insurance can- 
lellation form contained employee’s name and that employees application for insur- 
ance was marked canceled, overcoming the presumption of continuous employment 
relied upon by beneficiary, it was incumbent upon trial judge as a matter of law to 
direct verdict for insurer as against contention that the weight to be given 
evidence was matter for jury. Pub.Acts 1935, No. 15. 


(For other cases, see Insurance, Dec. Dig. § 668[3].) 
4. NOTICE, 

Under group life policy terminable on employee’s failure to make premium 
contributions or upon termination of employment or cancellation of policy by 
employer in case of temporary lay-off, and containing no provision that notice 
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cf termination of employment should be given to employee, employer could 
terminate employment without bringing fact to attention of employee, and so 
terminate the policy. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

5. CONSTRUCTION, 

The Supreme Court will not read into a group life insurance contract terms 
not agreed upon by the parties. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

McAllister, J., dissenting. 

Appeal from Circuit Court, Wayne County; Lester S. Moll, Judge. 

Action by Elizabeth Klat against Chrysler Corporation, a foreign corpora- 
tion, and A&tna Life Insurance Company, a foreign corporation, upon a_ policy 
ot group life insurance. From a judgment for the defendant sotalthetuetinnn 
the verdict for the plaintiff, plaintiff appeals. 

Affirmed. 

Argued before the Entire Bench. 

Koscinski, Kaminski, Poleski & Wojcinski, of Detroit, for appellant. 

Butzel, Eaman, Long, Gust & Bills, of Detroit (Clifford Van Blarcom, of 
Detroit, of counsel), for appellees. 

SHARPE, Justice. 

In April, 1929, the Chrysler Corporation entered into an agreement with the 
“Etna Life Insurance Company, of Hartford, Connecticut, for a policy of group 
life insurance. The policy of insurance issued provided among other things 
that the insurance upon the life of each employee was to automatically cease 
oF 

. The employ ee’s failure to make a certain required premium contribution; 
The termination of his employment; or 

; The cancellation of his insurance by the Chrysler Corporation in cases 
of temporary lay-off. 

In November, 1933, Frank Dembeck made application for insurance under the 
pian above noted. He requested that the insurance, in case of death, be made 
payable to his aunt Elizabeth Klat, plaintiff herein, and authorized the deduction 
of $1.45 semi-monthly from his wages in consideration of the issuance of the 
insurance and the cancellation of his interest in the insurance funds upon the 
termination of his employment. Dembeck worked for the Chrysler Corporation 
to and including March 31, 1934, when he was “laid off” on account of a general 
reduction of force. Dembeck died April 30, 1934. At the time of his death, the 
company owed him $42.30 for wages which were due for the pay period ending 
April 5, 1934. 

Elizabeth Klat, plaintiff herein and beneficiary named in the insurance policy, 
brought action for the same against the Chrysler Corporation and the insurance 
company. The defendants filed an answer and pleaded that Dembeck’s employ- 
ment had terminated on March 31, 1934; and that his insurance had been 
cancelled prior to his death. 

When the cause came on for trial, plaintiff's testimony was limited to a 
showing (1) that the insurance above referred to had been issued and became 
effective on December 18, 1933; (2) that she was the beneficiary named in the 
application signed by Mr. Dembeck and the insurance certificate thereafter 
delivered to him; (3) that the last day Mr. Dembeck worked at the Chrysler 
plant was March 31, 1934; and (4) that he died the following April 30th. 

The defendants thereupon introduced the following documentary evidence: 
The original employment record of Dembeck which indicated that he was “laid 
off’ March 31, 1934, and “cleared” April 3, 1934; a so-called “left service 
ticket” for Dembeck sent by the employment department to the pay-roll depart- 
ment dated April 3, 1934, 2 p. m., which indicated a request to remove the man 
from the pay roll; and ‘ ‘employee's earnings record” card kept by the Chrysler 
Corporation which indicated that defendant’s insurance was paid up to and 
including March 31, 1934, with no deductions for the payment of insurance 
premiums after March 31, 1934, and that no moneys were paid to the Chrysler 
Corporation for the purpose of paying these premiums after March 31, 1934; 
the original “cancellation form” made up by the Chrysler Corporation, dated 
March 31, 1934, and forwarded to the insurance department as a request for 
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tie cancellation of insurance on a large number of employees carrying coverage 
according to the master policy, Mr. Dembeck’s name was on this list; and Mr. 
Dembeck’s “group insurance application” with a stamp upon it “Canc. Mar. 31, 
1934”. Many of the entries appearing upon the above exhibits were not made 
in the handwriting of the witnesses who identified the same, but were admitted 
as evidence under Act No. 15, Pub.Acts 1935. The defendants made a motion 
for a directed verdict at the close of their proofs. The trial court reserved 
decision on the motion and submitted the following question to the jury, “Had 
the employment of Frank Dembeck been terminated prior to his death on 
April 30, 1934?” The jury answered the question in the negative. The defendant 
ants then filed a motion for judgment non obstante veredicto which was granted. 
Plaintiff appeals. 

The principal question in this case relates to the termination of Dembeck’s 
employment. The master policy provides as follows: 

“Individual Terminations: The insurance of any employee shall automatic- 
ally cease when the employee fails to make the required premium contribution, 
or upon termination of employment; except that if any employee is absent on 
account of sickness or injury, temporarily laid off, granted leave of absence, 
pensioned or retired, his insurance shall continue until it is terminated by the 
employer.” 

{1, 2] In the trial of the cause plaintiff relied upon the presumption of the 
continuance of employment and offered no evidence to show the status of 
Dembeck’s employment with the Chrysler Corporation at the date of his death. 
Defendants offered in evidence the above mentioned exhibits as proof that 
employment had terminated; and, in addition, offered testimony to the effect 
that under their method of operation the word “discharged” is used by the 
campany when employment is terminated due to some act on the part of the 
employee which makes him an undesirable employee; the term “lay-off” denotes 
a termination of employment when the services of the employee are no longer 
needed although his ability and conduct is satisfactory; and “temporary lay-off” 
does not indicate a termination of employment, but does mean a temporary 
lay-off, in such case the foreman does not send any notice to the employment 
department as is done in either of the other classes of lay-off. The evidence 
offered by defendants was admissible under Act No. 15, Pub.Acts 1935. The 
records so admitted were made during the regular course of business of the 
Chrysler Corporation. Such evidence was sufficient to overcome the presump- 
tion relied upon by plaintiff. 

In Gillett v. Mich. United Traction Co., 205 Mich. 410, 171 N.W. 536, we 
said (page 538): 

“It is now quite generally held by the courts that a rebuttable or prima 
facie presumption has no weights as evidence. It serves to establish a prima 
facie case; but, if challenged by rebutting evidence, the presumption cannot be 
weighed against the evidence. Supporting evidence must be introduced, and 
it then becomes a question of weighing the evidence introduced, without giving 
any evidential force to the presumption itself.” 

In Rousseau vy. American Yeomen, 186 Mich. 101, 152 N.W. 939, we said 
(page 940): 

“In Eliott on Evidence, vol. 1, § 93, the following conclusion is reached by 
the author: 

“*A presumption operates to relieve the party in whose favor it operates 
from going forward in argument or evidence, and serves the purpose of a 
prima facie case until the other party has gone forward with his evidence; but, 
in itself, it is not evidence, and involves no rule as to the weight of evidence 
necessary to meet it. How much evidence shall be required from the other 
party to meet, overcome, or destroy the presumption is determined by no fixed 
rule,.’” 

In Union Trust Co. v. American Commercial Car Co., 219 Mich. 557, 189 
N.W. 23, we said (page 24), “Presumptions lose all force and application when 
specific facts are shown.” 

Plaintiff contends that the weight to be given to the evidence presented by 
defendant was a matter for the determination of a jury. We do not think so. 

In Christiansen v. Hilber, 282 Mich. 403, 276 N. W. 495, we said (page 497), 


quoting Union Trust Co. v. American Commercial Car Co., supra: 
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“Tt would have been an idle ceremony, under the evidence, to have submitted 
the case to the jury, for the direct, positive, and uncontradicted evidence presented 
an issue of law for the court, and not an issue of fact for the jury.’ 

“It is the general rule that, ‘where unimpeached witnesses testify distinctly and 
positively to a fact and are uncontradicted, their testimony should be credited and 
have the effect of overcoming a mere presumption.’ Elwood v. Western Union Tele- 
graph Co., 45 N.Y. 549, 6 Am.Rep. 140; Barr v. Guelph Patent Cask Co., 129 Mich. 
278, 88 N.W. 640. 

“‘When all the evidence upon the point, on both sides, tends clearly to prove, 
and, if true, does prove a fact, and there is none to cast a doubt upon it, such fact 
may, and generally should be, assumed as proved; and the jury should be told that 
there is no evidence from which they can find against the fact as proved.’ Druse v. 
Wheeler, 26 Mich. 189, 195,” 

In the case at bar the testimony introduced by defendants was not contradicted, 
nor is it inherently improbable. It showeu that an entry was made upon Dem- 
beck’s employment card to the effect that he had been laid off owing to a reduction 
in force; that his record was cleared April 3, 1934; that the “left service ticket” to 
the paymaster requested that Dembeck’s name be removed from the pay roll and 
that his pay was made up for the pay of April 5, 1934; that during the early part of 
April, 1934, Dembeck’s insurance was cancelled; and that nothing was paid on Dem- 
beck’s insurance subsequent to March 31, 1934. 

[3-5] We are constrained to hold the above uncontradicted evidence was sufh- 
cient to prove that there was a termination of employment and overcame the presump- 
tion of continuous employment relied upon by plaintiff. The failure of plaintiff to 
proceed with rebuttal evidence made it incumbent upon the trial judge as a matter 
of law to direct a verdict in favor of defendants. Lendberg v. Brotherton Iron 
Mining Co., 75 Mich. 84, 42 N;W. 675. Plaintiff contends that knowledge of ter- 
mination of employment was not brought to the attention of plaintiff’s decedent. It 
is sufficient to say that the policy of insurance does not provide that such notice shall 
be given to the employee and we may not read into the contract terms not agreed 
upon by the parties. Under the terms of this contract it becomes the duty of the 
employee to ascertain the status of his employment at all times. 

The judgment non obstante veredicto is affirmed, defendants may recover costs. 

Wiest, C. J., and Butzel, Bushnell, Potter, Chandler, and North, JJ., concurred 
with Sharpe, J. . 

McAllister, Justice dissents. 


METROPOLITAN LIFE INS. CO. v. JANKOWSKI. No. 57. 
Supreme Court of Michigan. June 30, 1938. 
280 Northwestern Reporter 766. 
2, APPLICATION. 

Where special risk life policy contained statements making application which was 
attached to policy part of insurance contract, insurer seeking cancellation of policy 
could take advantage of statements of insured in original application, where orig- 
inal application and instrument amending such application were attached to policy, 
as against contention that policy was not issued on original application, but as a result 
of an amended application which was not attached to the policy. Comp.Laws 1929, 
§§ 12425, 12427. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

3. EFFECTIVE DATE. 
Parties have a right to contract as to the effective date of a life insurance policy. 
(For other cases, see Insurance, Dec. Dig. § 175.) 

4. LAPSE. 

Where life policy provided that it became effective as of the date of issuance 
on March 20, 1935, ahd subsequent premiums became due the 20th of every June, 
September, December, and March, failure of insured to pay June premium resulted 
in lapse of policy and necessitated application for reinstatement, notwithstanding 
policy was not accepted by insured until May 22, 1935. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

5. MISREPRESENTATION. 
An insurance policy may be canceled for an untrue statement made in good 
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faith, or even in ignorance of its falsity, if such misrepresentation materially 
affected the assumption of risk by the insurer. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

6. REINSTATEMENT. 

Where insured in application for reinstatement of special risk life policy 
represented that she was in sound health and had not since date of issuance of 
policy had illness or injury or consulted any physicians, and evidence showed that 
two weeks prior to making application for reinstatement insured was examined 
by physician and admitted to hospital for three days, and two days before execu- 
tion of application was again admitted to hospital and operation recommended, 
misrepresentations were material and would justify cancellation of reinstatement of 
policy. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Appeal from Circuit Court, Wayne County; Mark D. Taylor, Judge. 

Suit by the Metropolitan Life Insurance Company, a foreign corporation, 
against Joseph Jankowski, also known as Joe Jankowski, for cancellation of a 
reinstatement of a life policy issued to one Mary Jankowski. From a decree 
dismissing plaintiff’s complaint, plaintiff appeals. 

Reversed and remanded for entry of a decree canceling reinstatement of the 
policy. 

Argued before the Entire Bench. 

Bulkley, Ledyard, Dickinson & Wright, of Detroit (R. William Rogers, of 
Detroit, of counsel), for appellant. 

Koscinski, Kaminski, Poleski & Wojcinski, of Detroit, for appellee. 

SHARPE, Justice. 

We adopt the following statement of facts as found by the trial judge: 

“Plaintiff corporation has filed its bill of complaint in this cause seeking to 
have decreed null and void a policy of insurance issued to one Mary Jankowski 
on the grounds of alleged fraud in obtaining said policy of insurance; to have 
decreed null and void a reinstatement of the said policy and that the defendant 
be required to deliver the same to plaintiff for cancellation; and that Joseph 
Jankowski, defendant herein, be reinstated by permanent injunction from 
prosecuting any action for the collection of the proceeds of said policy or from 
assigning, transferring or otherwise disposing of said policy issued by the plain- 
tiff to the said Mary Jankowski. 

“It appears that Joseph Jankoswski, the defendant herein, is the surviving 
spouse of. Mary Jankowski, deceased, and the beneficiary named in said policy. 

“On March 12, 1935, Mary Jankowski signed an application for a policy of 
ordinary life insurance of the face amount of One Thousand Dollars ($1,000) to 
be issued by the Metropolitan Life Insurance Company. The soliciting agent 
was William McDowell in whose handwriting the answers contained in part A 
of the application are filled in. On the following day Dr. V. L. Van Dusen 
called at the Jankowski home to make a medical examination of the insured for 
the company. The answers to the questions appearing in part B of the applica- 
tion were filled in in the handwriting of Dr. Van Dusen at the time of the 
examination, and this part of the application was duly executed by the applicant 
on March 13, 1935. The application, which is made a part of plaintiff's bill of 
complaint, contains, among other things, the following statements and represen- 
tations to the company: 

“‘T have never had any of the following complaints or diseases: Apoplexy, 
appendicitis, asthma, bronchitis, cancer or other tumor, consumption, diabetes, 
disease of heart, disease of kidneys, disease of liver, disease of lungs, fistula, fits 
or convulsions, goitre, habitual cough, insanity, colic, jaundice, paralysis, pleurisy, 
pneumonia, rheumatism, scrofula, syphilis, spinal disease, spitting of blood, 
varicose veins.’ ° 

“‘I have not been attended by a physician during the last five years.’ 

“ ‘I have not had any treatment within the last five years at any dispensary. 
hospital or sanitarium.’ 

“‘T have not had any surgical operation, serious illness or accident.’ 

“ “The present condition of my health is good.’ 

“‘T have no usual medical attendant.’ 
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“*T have never been sick.’ 
“And over her signature the applicant further stated: 

“‘T hereby certify that I have read the answers to the questions in part A 
hereof and to the questions in part B hereof, before signing, and that they have 
been correctly written, as given by me and that they are full, true and complete, 
and that there are no exceptions to any such answers other than as stated 
herein.’ 

“Applicant further stated in writing as a part of said application as follows: 

“‘It is understood and agreed: 1. That the foregoing statements and answers 
are correct and wholly true, and, together with answers to questions on part 
B hereof, they shall form the basis of the contract of insurance, if one be issued.’ 

“"2. That no agent, medical examiner or any other person, except the 
officers of the company, have power on behalf of the company: (a) to make, 
modify or discharge any contract of insurance, (b) to bind the company by 
making any promises respecting any benefits under any policy issued hereunder. 

“3. That no statement made to or by, and no knowledge on the part of, 
any agent, medical examiner or any other person as to any facts pertaining 
to the Applicant shall be considered as having been made to or brought to the 
knowledge of the company unless stated in either part A or B of this application.’ 

“‘4. That the Company shall incur no liability under this application until 
it has been received, approved, and a policy issued and delivered, and the full 
first premium stipulated in the policy has actually been paid to and accepted 
by the Company during the lifetime of the Applicant, in which case such 
policy shall be deemed to have taken effect as of the date of issue as recited 
on the first page thereof.’ 


“It appears from part B of the application that the applicant was five feet, 
one inch in height and one hundred eighty pounds in weight. The applicant’s 
weight being in excess of the Company’s requirements, a policy of ordinary 

i In its place the Company submitted a policy in 
the same amount but classified as Special Class Whole Life Policy, the only 
difference being that the policy issued required the payment of slightly higher 


life insurance was not issued. 


premiums, The policy issued bears date of March 20, 1935, and on or about 
that date was tendered to the insured. The insured objected to the increase 

premiums and did not agree to accept the policy issued until May 10, 1935, 
(May 22, 1935,?) when she executed a further statement to the Company modi- 
fying and confirming the statements made in the original application. The 
first premium was paid on May 10, 1935, (May 22, 1935.2?) and on May 22, 1935, 
the insured amended her original application by changing the plan of insurance 
to Special Class Whole Life and accepted delivery of the policy. 

“The policy provided for the payment of quarterly premiums. Being 
issued March 20, 1935, the second quarterly premium became due June 20, 1935. 
The insured refused to pay the statement received by her for the second 
premium due on the policy. She contended that inasmuch as the policy had 
not been delivered to her until May 22, 1935, premiums should commence as 
of that date and that the second premium was not due until August 22, 1935. 
The soliciting agent, McDowell, offered to file an application with the Company 
to re-date the policy as of the date of delivery in order to accomplish the 
purpose desired by the insured. After the expiration of the thirty days grace 
period from June 20, 1935, and the consequent lapsing of the policy, the amount 
ot the second premium, Ten Dollars and Thirteen Cents, was delivered to Mr. 
McDowell on: August 21, 1935, upon the condition that the same might be paid 
to the Company if the policy was re-dated as requested. The application for 
re-dating the policy was refused and the premium conditionally delivered to 
Mr. McDowell was returned to the insured by check dated August 28, 1935. 
All efforts on the part of Agent McDowell to keep the policy in benefit were, 
f course, abandoned. 

“On the morning of September 3, 1935, the beneficiary and defendant in 
this cause called at the District Office of the Insurance Company and procured 
from the cashier a form application to the Metropolitan Life Insurance Company 
for the reinstatement of the insurance policy which, as previously indicated, 
had lapsed. Later on the same day Agent McDowell made a regular call at 
the Jankowski home for the purpose of collecting premiums on other policies 
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and at the request of Mr. Jankowski acted as a witness to the execution of the 
application for reinstatement by the insured. Said application for reinstate- 
ment contains, among other things, the following representations: 

““My present occupation is that of a press operator. I am employed by 
the National Stamping Company of Detroit. I am now in sound health. 7 
have not, since the date of issue of Policy No. 0645125 S. C., had any illness or 
injury or consulted any physicians.’ 

“In writing, over her signature, the insured stated as follows: 

‘‘T hereby certify that the foregoing statements and answers are correct 
and wholly true and have been made by me to induce the Metropolitan Life 
Insurance Company to reinstate the above policy, and I agree that if said Com- 
pany shall grant such reinstatement the same shall be deemed to be based 
exclusively upon the representations contained in this request and upon the 
express condition that if the foregoing statements be in any respect untru 
said Company shall, for a period of two years from the date of such reinstate- 
ment, be under no liability by reason of the attempted reinstatement of the 
policy, except that the Company shall return to the insured or his personal 
representative all premiums paid since the date of said reinstatement.’ * * * 

“Defendant stated on cross-examination that his wife was a_ patient in 
Receiving Hospital in August, 1932, or within five years from the date of the 
execution of the original application for the issuance of the insurance in question. 

“It further appears that on August 14, 1935, approximately two weeks prior 
to the execution of the application for reinstatement of the policy, the insured 
was examined by Dr. Elovzin of the City Physician’s Office * * * and the 
insured (was) given an order for admission to the Receiving Hospital for treat- 


It also appears that the insured was admitted to the Receiving Hospital 


ment, 
5 x * * 


on August 14, 1935, where she remained as a patient until August 17, 193 

“On August 31, 1935, two days prior to the execution of the application 
for reinstatement, the insured was admitted to St. Joseph’s Mercy Hospital. 
* ** An operation was recommended. Insured entered St. Joseph's Mercy 
Hospital on August 31, 1935, and remained there, * * * until four o'clock on 
the afternoon of September 3, 1935. The application for reinstatement was 


executed by the insured on the third of September or the same day that she 


left the Hospital. ; Zz 
“Insured died October 23, 1935, after an operation for cholecystitis and 


appendicitis, and the cause of death was carcinoma (cancer) of the gall bladder 


and liver.” 7“ 
It also appears that the insured could neither read, write nor speak the 


English language. Her two sons acted as interpreters. When the cause came 
on for trial and after a hearing upon the claims of the respective parties, the 
trial court dismissed plaintiff’s bill of complaint. Plaintiff appeals. 

It is the claim of defendant that plaintiff company cannot take advantage 
of any misstatement of insured in the original application since the special 
risk policy was not issued on the original application, but as a result of an 
amended application which was not attached to the policy and cite 3 Comp. 
Laws 1929, §§ 12425, 12427, as authority therefor. As we examine the record 
we find that paragraph six of plaintiff’s bill of complaint alleges the following: 

“That among the terms and conditions of the policy and being and con- 
stituting a part thereof, were the following provisions: 

“This policy and the application therefor, a copy of which is attached 

hereto as a part hereof, constitute the entire contract between the parties and 
all statements made by the insured shall, in the absence of fraud, be deemed 
representations and not warranties and no statement shall avoid this policy 
or be used in defense of a claim hereunder unless it be contained in the appli- 
cation therefor.’ 
__ “This policy shall be incontestable after it has been in force during the 
lifetime of the insured for a period of two years from its date of issue, except 
for non-payment of premiums and except as to provisions and conditions 
uranting additional insurance specifically against death by accident, contained in 
any supplementary contract attached to, and made part of, this policy.’ 

“That a copy of the written application was securely attached to the 
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before mentioned policy, to wit, number 0645125 S$. C. when the same was 
issued,” 

Paragraph six of the defendant’s answer reads as follows: 

“6. Answering paragraph 6 of said bill of complaint, this defendant admits 
the allegations therein contained.” 

It also appears that on the opening of the trial plaintiff’s counsel offered 
plaintiff's exhibit 1 into evidence upon the following statement: 

“Plaintiff's Exhibit 1 is the original Metropolitan Life Insurance Company 
policy ef insurance No, 0245125 with a photostatic copy of the insured’s appli- 
cation for the issuance of the policy attached thereto, the execution of which 
policy and delivery thereof with a copy of the application attached thereto 
was admitted by the defendant in his answer.” 

The exhibit was received in evidence without objection. 

The record as settled, certified and forwarded to this court shows that 
plaintiff's exhibit 1, which was the policy of insurance, included the instrument 
which amended the original application by changing the plan of insurance. 

}1,2] In this cause the original application which was attached to the 
policy was the application upon which the policy was issued. It is common 
knowledge that policies of life insurance are only issued upon written application 
and that insurance companies rely upon the statements made in such appli- 
cations. In the case at bar the false statements complained of are contained in 
the application which was attached to the policy and made a part of the con- 
tract. The contract which was delivered to the insured contained the following 
proviso: 

“This Policy is issued in consideration of the Application therefor, a copy 
of which Application is attached hereto and made part thereof. * * * 

“This Policy and the application therefor, a copy of which is attached 
hereto as a part hereof, constitute the entire contract between the parties. * * *” 

[3,4] The next question presented for review relates to the effect of the 
false statements contained in the application for reinstatement. It is the claim 
of defendant that the insurance policy did not lapse and hence there was no 
necessity for reinstatement of the policy. It appears to be a conceded fact 
that the policy of insurance was not accepted bv the insured until May 22, 
1935, but the policy of insurance so accepted provided that it became effective 
as of the date of issuance, namely, March 20, 1935, and that subsequent 
premiums would become due the 20th of every June, September, December and 
March. Parties have a right to contract as to the effective date of a life 
insurance policy. Weller v. Manufacturer’s Life Ins. Co., 256 Mich. 532, 240 
N. W. 34; Jewett v. Northwestern National Life Insurance Co., 149 Mich. 79, 
112 N.W. 734. In the case at bar the policy became effective March 20, 1935. 
The failure of defendant to pay the June premium resulted in a lapse of the 
policy and necessitated an application by the insured for reinstatement of the 
policy. 

As we view the record, we can come to no other conclusion than that 
material misrepresentations relating to the condition of the health of the insured 
were contained in the application for reinstatement. 

In Henson vy. John Hancock Mutual Life Ins. Co., 261 Mich. 693, 247 N.W. 
102, the uncontradicted evidence established that the applicant for a policy 
upon her daughter’s life told the agent that the daughter was suffering from 
a serious ailment. The agent, in fraud of his emplover, failed to disclose the 
information and wrote in the application that the applicant was in good health. 
A policy was issued. We there said: 

“Plaintiff claims that his wife signed a blank application for the insurance 
and fully informed the soliciting agent of the serious illness of the daughter 
and the next day when an investigator for the insurance company called she on 
informed him and received assurance that the policy would be issued. The 
policy was issued upon an application containing answers directly contrary 
to the information claimed to have been given the agent. The court directed 
a verdict in behalf of defendant, and we must, therefore, accord full probative 
value to the testimony in behalf of plaintiff. 

“A palpable fraud was perpetrated on defendant by its agent. May plaintiff 
recover on the basis of such fraud? Had the agent stated in the application 
what plaintiff's wife said about the serious illness of the child, no policy would 
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have issued and, in reason, none should have been expected by plaintiff. 
Assuming that the agent inserted false answers in order to procure issuance 
of the policy can plaintiff, upon a showing that had true answers been inserted 
reasons against insurance would have been stated, make the fraud of the agent 
ground for recovery? Insurance is a matter of contract. Fraud, beneficial to 
a party seeking recovery, cannot be made the basis for enforcement of the 
contract. This is not a case in which true answers authorized insurance and 
false answers were inserted by the insurance agent, but a case in which true 
answers did not authorize insurance and false answers were inserted by the 
insurance agent. * * * 

“Plaintiff’s proofs put him out of court. The judgment is affirmed, with 
costs to defendant.” 

See, also, New York Life Ins. Co. v, Fletcher, 117 U.S. 519, 6 S.Ct. 837, 29 
L.Ed. 934, cited in the above case. 

[5] In Prudential Insurance Co. v. Ashe, 266 Mich. 667, 254 N.W. 243, we 
said (page 245): 

“An insurance policy may be cancled for an untrue statement made in good 
faith or even in ignorance of its falsity, if such misrepresentation materially 
affected the assumption of risk by the insurer.” 

[6] Defendant’s insured’s condition of health at the time the application 
for reinstatement was made was a material fact affecting the risk of plaintiff 
company. There is no doubt that if the insurance company knew the true 
condition of the insured’s health at the time the application for reinstatement 
was made, the company would not have reinstated the policy. 

The decree below will be reversed and the cause remanded for the entry 
of a decree canceling the reinstatement of the policy. Plaintiff will recover 
costs. 

i C. J., and Butzel, Bushnell, Potter, Chandler, North, and McAllis- 
ter, JJ. 


ENGLAND v. ETNA LIFE INS. CO. No. 77. 
Supreme Court of Michigan. June 30, 1938. 


280 Northwestern Reporter 771. 
1. CANCELLATION. 

In action on group life policy under which insurance terminated on term- 
ination of insured’s employment, evidence that insured, an automobile factory 
worker, was laid off because of change in models, that “left service ticket” 
was executed to clear insured from employment rolls, that final pay check 
was issued, allowing deduction for insurance only to date of lay off, that pay- 
master transferred insured’s record into “dead file” and canceled his insurance, 
and that cancellation form was sent to insurer, required directed verdict for 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

Appeal from Circuit Court, Wayne County; Sherman D. Callender, Judge. 

Action on a group life policy by Verla England against A®tna Life Insur- 
ance Company, a foreign corporation. From a judgment for plaintiff, defend- 
ant appeals. 

Reversed, without a new trial. 

Arguéd before the Entire Bench. 

Gerald E. Schroeder, of Detroit (L. S. Miel, of Detroit, of counsel), for 
appellant. 

Albert Summer, of Detroit, for appellee. 

SHARPE, Justice. 

This is an action in assumpsit by Verla England as plaintiff to recover 
$3,000 insurance claimed due her as beneficiary in certificate No. M-62680 
issued to William M. England under a group policy issued by defendant 
insurance company to the Chrysler Corporation May 1, 1929. 

England worked for the Dodge Brothers Division of Chrysler Corporation 
to and including August 9, 1935, when he was “laid off” because the department 
was shut down for the purpose of changing models. When England was 
“laid off” his immediate foreman Richardson told him that he was being laid 
off: and that he should get a tool clearance and pay up his insurance. Later 
in the day England told Richardson that he had been down to pay up his 
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insurance, but had not done so because there were too many waiting in line 
and because he was in a hurry to get started for the State of Tennessee. 

When the cause came on for trial plaintiff's testimony was limited to a 
siiowing that the insurance above referred to had been issued and was effective 
as of October; 1934; that plaintiff was the beneficiary named in the insurance 
certificate; that England was employed by the Chrysler Corporation on 
\ugust 9, 1935; and that he died September 1, 1935. 

The defendant introduced evidence that England’s services with the Chrys- 
ler Corporation were terminated on August 9, 1935. 

At the close of all the proof, plaintiff moved for a directed verdict and con- 
tended that the insurance did not automatically terminate; that the insured had 
31 days’ grace to pay the premium; and that the insured was temporarily laid 
off and his employment did not terminate when he was laid off. : 

Defendant made a motion for a directed verdict upon the theory that 
the employment of England was terminated by the Chrysler Corporation on 
August 9, 1935, and the failure of England to take affirmative steps to keep the 
insurance in force precludes recovery. 

The trial court deferred decision on both motions and submitted the cause 
to the jury under the following instructions: “Some of the witnesses were 
permitted to testify that in their opinion the lay-off of Mr, England at that 
time was permanent. That does not make it so. That is only opinion evidence, 
and whether or not it was a termination of the employment is a question of 
fact for you to determine, and not for any witness who had been produced. 
I charge you, members of the jury, that in a determination of that first con- 
troverted question of fact, whether there was a termination of employment, 
you will determine from all the surrounding circumstances, the written docu- 
ments which are in evidence, and from a consideration of whether or not 
there was a meeting of minds of the emplover and the employee at that time 
upon the proposition, what was said and what was done you are to consider in 
vour determination of what was meant by both parties, by what was done 
at the time. * * * and that members of the jury, is the first issue of fact which 
you are to determine, the character of the cessation of work of Mr. England. 
Was it or was it not a termination of employment?” 

A verdict was given in favor of plaintiff upon which judgment was entered. 
Defendat thereupon made a motion for a new trial; and upon refusal by the 
trial court to grant the same, defendant appeals. 

The principal question in this case relates to the termination of England’s 
employment. The master policy provides among other things: “Individual 
Terminations—The insurance of any employee shall automatically cease when 
the employee fails to make the required premium contribution, or upon termin- 
ation of employment; except that if any employee is absent on account of 
sickness or injury, temporarily laid off, granted leave of absence, pensioned or 
retired, his insurance shall continue until it is terminated by the employer.” 

In October, 1934, a certificate of insurance was issued to England after he 
had signed the following application: “TI hereby apply for Life Insurance in 
the amount of $3,000, and Sickness and Accident Insurance in the amount of 
$21, weekly benefit, in accordance with the terms of the group policies issued 
to my employer; and in consideration of the issuance of this Insurance to me 
I authorize the deduction of $1.54 per pay from my wages, and I authorize 
the cancellation of my interest in the Insurance and Industrial Association 
funds upon termination of my employment by causes other than death or 
sickness.” 

[1] We have examined the record carefully and the following facts appear 
to be well established: Mr. Richardson, England’s foreman, told England he 
was being laid off and to go and fix up his insurance. The lay off was per- 
manent because of a change in models and if England returned to work he 
would first have to be rehired. General foreman Knight sent a recommendation 
to the employment department that England be laid off. Mr. Blue, the employ- 
ment manager, placed his O. K. on the recommendation concerning England 
ind cleared him from the employment rolls and executed a left service ticket, 
the purpose of which was to inform the paymaster that England was cleared 
from the rolls as of August 9, 1935, and that a final pay check should be made 
for him which would be available on pay day. The left service ticket was made 
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on August 12, 1935, and sent to the paymaster on the same date. One Mike 
Lutzen, paymaster of the Dodge Brothers Division of Chrysler Corporation, 
upon receipt of the left service ticket, took England’s plate (addressograph) 
out of his file, transferred his rate record into the dead file and cancelled his 
insurance. A cancellation form was issued for the purpose of cancellation 
of group insurance and was sent to Mr. Slattery, the home office represent- 
ative of the insurance company, on or about August 15, 1935. No premium 
was paid by Mr. England to carry his insurance in force and effect subsequent 
to August 9, 1935. Mr. England’s clock card showed that the last day he 
worked was August 9, 1935; that his gross pay check was $34 less 66 cents 
insurance deduction. A check for $33.34 was issued to Mr. England. The insur- 
ance deduction of 66 cents paid the insurance to August 9, 1935. 

It also appears that there was no conflict in the testimony offered by the 
defendant on any material issue, nor was there any testimony offered by plaintiff 
to contradict or disprove any of the records offered in evidence by the defendant. 
It is our opinion that the evidence offered by defendant overcame the presumption 
of continued employment relied upon by plaintiff. The trial court was in error in 
submitting to the jury the question of whether the employment of England had 
been terminated. 

{2, 3] In Christiansen v. Hilber, 282 Mich. 403, 276 N.W. 495, we said (page 
497) : 

“ ‘It would have been an idle ceremony, under the evidence, to have submitted 
the case to the jury, for the direct, positive, and uncontradicted evidence presented 
an issue of law for the court, and not an issue of fact for the jury. 


“It is the general rule that, ‘where unimpeached witnesses testify distinctly and 
positively to a fact and are uncontradicted, their testimony should be credited 
and have the effect of overcoming a mere presumption.’ Elwood vy. Western 
Union Telegraph Co., 45 N.Y, 549, 6 Am.Rep. 140; Barr v. Guelph Patent Cask 
Co., 129 Mich. 278, 88 N.W. 640. 

“ ‘When all the evidence upon the point, on both sides. tends clearly to prove. 
and, if true. does prove a fact, and there is none to cast a doubt upon it, such fact 
may, and generally should be, assumed as proved, and the jury should be told that 
there is no evidence from which they can find against the fact as proved.’ Druse 
v. Wheeler, 26 Mich. 189, 195.” 

In the case at bar the testimony offered by defendant clearly shows that there 
was a termination of employment; that England had knowledge of the fact that 
if his insurance was to be kept in force he had to do some affirmative act to that 
end. The trial court should have directed a verdict for defendant. Lendberg v. 
Iron Mining Co.. 75 Mich. 84. 42 N.W. 675. 

The judgment of the trial court is reversed without a new trial. Defendant 
may recover costs. 

Wiest, C. J., and Butzel, Bushnell, Potter, Chandler, North, and McAllister, 
JJ., concur. 


GERMAIN v. ETNA LIFE INS. CO. No. 5. 
Supreme Court of Michigan. June 30, 1938. 
28 Northwestern Reporter 773. 
1. GROUP POLICY. 

Where group life policy provided that, after receipt of satisfactory evidence 
that insured employee had become disabled and that such employee had been contin- 
uously insured hereunder for at least one year, disability benefits would be paid, 
whereas in certificate delivered to employee, insuring clause preceeded requirement 
of proof that policy had been in effect a year, the policy provisions making such 
proof a condition precedent were controlling and precluded recovery by employee 
who had not been insured a year when she was disabled, notwithstanding that 
premium paid by employer included a percentage payable for disability benefits. 
Comp.Laws 1929, § 12435(2, 4). 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. GROUP POLICY. 

Under group life policy providing also for disability benefits, master policy and 

application therefor constitute the contract under statute and certificate issued to 
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insured employee does not affect contractual rights. Comp.Laws 1929, § 12435(2, 
4). 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 
3. DISABILITY. 

In group life policy providing for disability benefits, provision that disability 
benefits should be paid only upon proof that policy had been in effect at least one 
year immediately preceding disability, as respects disabled employee, was not void 
as conflicting with insuring clause and provision whereby charge for disabilty 
benefits representing a percentage of life premium was included for all employees 
below 60 years of age. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from Circuit Court, Wayne County; John V. Brennan, Judge. 

Suit by Mildred Germain, a minor, by Isidore G. Stone, her next friend. 
against the A&tna Life Insurance Company, to recover disability benefits under 
group life policy. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

Argued before the Entire Bench. 

Harold M. Shapero and Adrian D. Rosen, both of Detroit, for appellant. 

Gerald E. Schroeder, of Detroit (L. S. Miel, of Detroit, of counsel), for 
appellee. 

Porter, Justice. 

Plaintiff sued defendant upon an insurance policy to recover benefits to which 
she claimed to be entitled and which defendant refused to pay. There was judg- 
ment for defendant, a motion for new trial made and denied, and plaintiff appeals. 

Defendant issued group policy No. 5566 September 30. 1932. covering the lives 
of employees of the Bundy Tubing Company. This policy was renewed and was 
in force at the time of plaintiff’s injury February 25, 1935. By a rider, dated 
April 27, 1934, forming a part of the policy, it was provided female plant employees 
thereafter to be employed were to be eligible to subscribe for $500 of insurance. 
The master policy provided that renewal from year to year was conditional upon 
the payment of monthly premiums in advance by the employer, and that those 
entering active employment after the date of the execution of the policy would 
he eligible for insurance on completion of one month of continuous active service 
or employment. A schedule of premium rates was set forth in the policy, imme- 
diately below which appeared the following: “The charge for the permanent total 
disability benefit included in. the above premium rates represents 1% of each 
premium below age 

The first mention of permanent total disability benefit in the policy besides 
the above quoted portion appears immediately beneath the above quotation. The 
policy provides : 

“Six months after receipt at the home office of the company of satisfactory 
evidence 

“(1) that any insured employee has, while under age sixty. become totally 
disabled by bodily injuries or disease from engaging in any occupation for com- 
pensation or profit, and will be so disabled for life. and 

“(2) that such employee has been continuously insured hereunder for at least 
one vear immediately preceding the commencement of disability. or was eligible 
for insurance, on the date of this policy and has been continuously insured from 
a date not more than three months thereafter to the commencement of disability, 

the company will begin payment * * * of a monthly income.” F 


The above quoted provisions of the policy also appear on page 2 of the 
certificate required by law and by the policy to be given to each employee, and 
given to plaintiff. The first page of this certificate recited: 

‘TNA LIFE INSURANCE COMPANY of Hartford, Connecticut, has 
Insured the Lives of Certain Employees of Bundy Tubing Co. 

‘By a group policy of insurance. No. 5566. 

“Under and subject to the terms and conditions of said policy, and the 
application therefor. The life of MILDRED GERMAIN 413, an employee, is 
insured for the sum of FIVE HUNDRED DOLLARS, payable in event of death 
to the beneficiary RUBY GERMAIN—Mother, (subject to change as provided in 
said policy). 

“The group policy provides that: 
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“The insurance will be payable in monthly instalments if the employee becomes 
permanently totally disabled before age sixty, this provision is fully described on 
the second page of this certificate.” 

Plaintiff was hired December 19, 1934, by Bundy Tubing Company and became 
eligible January 19, 1935, to be insured under the policy, and on that day a certificate 
was issued to her by defendant so stating. Plaintiff continued to work for the 
Bundy Tubing Company and was working for it February 25, 1935, when she was 
totally and permanently disabled, which disability has continued since. 

It is difficult to ascertain when plaintiff began to contribute or pay premiums, 
and how much she paid. The case made states that a total monthly premium was 
paid from January 19, 1935, until July, 1935. In a stipulation filed, it was agreed 
that an affidavit of Roger Senecal, employment manager for the Bundy Tubing 
Company, be made part of the record and case made and “considered as testimony 
given by said affiant on behalf of the defendant at the trial of this case, and that 
the same be filed nunc pro tunc as of April 6th, A. D. 1937.” Th affidavit states: 
“Said amount was paid by her for the six-months period, commencing March, 
1935 to and including August, 1935.” The affidavit of Senecal also states that 
plaintiff was in error when she said $2.28 was paid for life insurance per month 
which is also incorporated in the case made. This amount, Senecal deposed was 
the total for the six months—March, to and. including August, 1935—and was 
paid on the policy here involved. Plaintiff testified $1.75 a month for total 
disability was paid, which also appears in the case made. Senecal’s affidavit states 
this amount was paid on another policy issued to the Bundy Tubing Compny by 
the Metropolitan Life Insurance Company. The discrepancies in the facts as they 
appear in the record do not affect the result reached. Senecal’s affidavit says: 
“That certificate number 632 for five hundred and no/100 ($500.00) dollars was 
issued to Mildred Germain on the 19th day of January, A. D. 1935, for which 
Mildred Germain (age 20) contributed premium of thirty-eight cents ($0.38) per 
month, one per cent (1%) of which represented a charge for the permanent total 
disability benefit included in the within mentioned premium rate, per group life 
policy provision, which is incorporated herein by reference and made a_ part 
hereof.” 

Defendant does not dispute the premiums were paid at the time of the 
accident and does not seek to avoid liability on this ground. 

Proof of loss was furnished. 

Defendant denies liability on the ground the policy was not in effect for one 
year immediately preceding the commencement of plaintiff’s disability as provided 
by the policy and plaintiff was not, therefore, eligible for permanent and _ total 
disability. benefits on February 25, 1935. 

Plaintiff says: “When a group life and total disability benefit insurance 
policy, issued for one year and subject to annual renewal, provided that such policy 
would he effective as to the plaintiff upon January 19, 1935, and provided for 
premiums payable from date of effective date, which included a premium for the 
life benefits and a definite premium for disability benefits, which premiums were 
paid by plaintiff, and contains a subsequent clause that disability benefits shall be 
paid only upon proof that insurance policy has been in effect at least one year 
preceding the disability, i. e., that disability occurred after January 15, 1936, is 
such subsequent clause repugnant to the insuring clause and therefore null and 
void ?” 

Plaintiff claims the answer should be in the affirmative. 

[1] Plaintiff's contention fits the certificate and not the group policy. for in 
the group policy the clause relative to disability benefits appears before the insuring 
clause, making it a condition precedent. and not after the insuring clause, although 
in the certificate issued to plaintiff it does not so appear. 

The statute (3 Comp.Laws 1929, § 12435) provides that no such policy shall 
be issued or delivered unless it contains “(2) A provision that the policy, the 
application of the employer and the individual applicants [applications], if any, 
of the employees insured, shall constitute the entire contract between the parties,” 
etc. 

Group policy No. 5566 here involved provided: “This policy, the application of 
the employer and the individual applicaticns. if any, of the employees insured, 
constitute the entire contract between the parties hereto.” 

A group life insurance policy must also contain: “A provision that the com- 
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pany will issue to the employer for delivery to the employee, whose life is insured 
under such policy, an individual certificate setting forth a statement as to the 
insurance protection to which he is entitled, to whom payable, together with 
provision to the effect that in case of the termination of the employment for any 
reason whatsoever the employee shall be entitled to have issued to him by the 
company, without further evidence of insurability, and upon application made to 
the company within thirty-one [31] days after such termination, and upon the 
payment of the premium applicable to the class of risk to which he belongs and to 
the form and amount of the policy at his then attained age, a policy of life 
insurance in any one [1] of the forms customarily issued by .the company, except 
term insurance, in an amount equal to the amount of his protection under such 
group insurance policy at the time of such termination.” 3 Comp.Laws 1929, § 
12435 (4). 

The policy issued by defendant contained a provision complying with the 
statute, and the certificate issued to the plaintiff contained such information. 

[2, 3] In view of the statutes and the provisions of the policy, it is clear the 
certificate issued cannot be relied upon as establishing any contractual rights. In 
the statute referring to contractual rights, nothing is mentioned about the certif- 
icate. In the provision concerning the certificate, which appears in the same section 
of the compiled laws as the aforementioned provision, there is nothing that indicates 
the certificate is to be any part of the contract. The certificate is not a part of 
the contract. There is nothing mentioned in the master policy except life insur- 
ance, except the notation as to the method of charging for permanent total disability 
benefit immediately below the table of rates, under the caption “Permanent total 
disability benefit,” below which are the two conditions of the policy quoted above, 
and the insuring clause. There is no conflict between the insuring provision and 
the subsequent clause that disability benefits shall be paid only upon proof that 
the insurance policy has been in effect at least one year immediately preceding 
disability. None of the alleged ambiguities and conflicts relied upon by plaintiff 
affects this case. 

We are concerned only with the policy and the application for insurance which 
the statute says constitute the contract. 

“The certificate is not a part of the contract of, or necessary to, the insurance. 
Tt is not included among the documents declared ‘to constitute the entire contract of 
insurance.” Boseman vy. Insurance Co., 301 U.S. 196, 57 S.Ct. 686, 690, 81 L.Ed. 
1036, 110 A.L.R. 732. 

In Pool v. Protective Life Ins. Co., 26 Ala.App. 161, 155 So. 631, the court 
held the certificate issued to the employee insured under a group policy was not 
a part of the policy contract. This is the rule under statutes similar to that in 
force in Michigan. Gallagher v. Simmons Hdw. Co., 214 Mo.App. 111, 258 S.W. 
16; Austin v. Metropolitan Life Ins. Co., La.App., 142 So. 337; Crawford, Group 
Ins., § 15; All States Life Ins. Co. v. Tillman, 226 Ala. 245, 146 So. 393: Seavers 
v. Metropolitan Life Ins. Co., 132 Misc. 719, 230 N.Y.S. 366: 63 A.L.R. p. 1035, 
Note. 

Each employee covered by the insurance policy contributed at the rate of 75 
cents per $1,000. The table of rates indicates that for employees, age 20, the 
employer paid the defendant 68 cents per $1,000 of insurance. The policy provided: 
“The monthly premium due at the beginning of each policy year shall be the sum 
of the individual monthly premiums for the employees then insured on the basis 
of their then attained ages nearest birthday calculated by the table of monthly 
premiums then in effect.” 


Tt also provided: “It is requested that the policy be issued on the contributory 
basis If on the contributory basis, the employees will contribute 70 cents monthly 
per $1,000 of insurance.” 


This amount was evidently raised, according to Senecal’s affidavit, to 75 cents 
per $1,000 of insurance. In any event, the amount which plaintiff agreed to 
contribute when she chose to avail herself of the benefits of the group insurance 
policy was slightly higher than the amount which the employer had to contribute 
according to the table for her alone; although for older employees, the employer 
was obliged to pay more than the amount contributed by the employee. In any 
event, plaintiff was receiving protection at a lesser cost than if she had taken:a 
policy on her own behalf with the defendant. 

Plaintiff contends defendant charged, and plaintiff paid to defendant, a certain 
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definite premium for a period commencing January 19, 1935, for disability insur- 
ance alone over and above the premium for the lite insurance during and for the 
very period which, under the disputed clause, the insurance company could in no 
event ever be liable for any disability. Plaintiff bases this contention upon the 
provision in the policy above quoted which appears directly beneath the table of 
rates, providing that a charge for permanent total disability benefit representing 
1 per cent of each premium is included therein for persons below 60 years of age. 

In Rogers v. Metropolitan Life Ins. Co., 265 Mich. 202, 251 N.W. 312, plaintiff 
was insured under a group insurance policy and paid premiums for about five 
years and. then became permanently and totally disabled, at which time he was 
69 years of age. The policy excluded from benefits for total disability those who 
were 60 vears of age and over. It provided: “Section 18. Initial schedule of 
monthly life insurance (of which the employee may not pay more than .60 cents 
per month per $1000), including premium charge of three cents per month per 
$1000 of life insurance, for all ages below age 60, for total and permanent disability 
benefits.” 

Below, and immediately following, appeared the schedule. 

It was said: 

“All employees regardless of age or physical condition paid the same premium. 
When they reached the age of 60 they lost their right to total disability benefits, 
but they continued to pay the same premiums as they had previously paid. Whether 
they had partial or full coverage the premium was the same. So this is not a 
case where by reason of some act or neglect of the insurer the insured paid a 
larger premium than he should have paid. In the payment of premiums he was 
not prejudiced. 

“Eliminating the age-limitation clause, the policy constituted a valid and 
binding contract for the payment to the plaintiff of temporary health and death 
benefits. Hence there was a consideration for the premiums.” 

In this case, 1 per cent of the premium appearing in the table of rates for a 
person 20 years old was for permanent total disability insurance; whereas, in the 
Rogers case, plaintiff being over 60 years of age at the time of being covered by 
the group policy, by the very terms of the policy, section 18, quoted above, 3 cents 
per month per $1,000 was not included in the printed premium schedule. The 
premium or contribution thereto by the employee was fixed. Yet he received 
no permanent disability protection or coverage, such disability protection and 
coverage being expressly excluded from the contract. 

In this case, it was a condition precedent to permanent total disability insur- 
ance that the employee be continuously insured for at last a year immediately 
preceding commencement of disability. There can be no liability if there was 
no contract due to the failure of the plaintiff to comply with the condition prece- 
dent. There are no repugnant or conflicting provisions in the group policy of 
insurance, or applications therefor, and no showing plaintiff was actually prejudiced 
in the payment of her contributions. 

Judgment affirmed, with costs. 

Wiest, C. J., and Butzel, Bushnell, Sharpe, Chandler, North, and McAllister, 
JJ., concur. 


HAWTHORNE v. METROPOLITAN LIFE INS. CO. No. 19. 
Supreme Court of Michigan. June 30, 1938. 
280 Northwestern Reporter 777. 
1. CONTRACT. 

The contract on which beneficiary of group life policy was required to rely for 
recovery was to be found in the policy and the applications of the employer and 
individual applicant for insurance, if any. Comp. Laws 1929, § 12435. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 
2. EMPLOYMENT. 
An employer may treat an employee who has been temporarily laid off as still 
in its employ for the purpose of continuing his insurance under a group policy, but 
the employer may not continue the insurance if the employee is permanently 
discharged, and if he does so, the insurer will not be liable. Comp.Laws 1929, § 
12435. 


(For other cases, see Insurance, Dec. Dig. § 177.) 
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3. GROUP POLICY. 

Group insurance policies are issued to an employer to insure employees, so 
that one who is not an employee is not insurable thereunder. Comp.Laws 1929, 
§ 12435. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

6. EMPLOYMENT. 

An employee is entitled to coverage under a group policy only while he 
remains employed and on payment at the beginning of each month of the premium 
on the policy. Comp.Laws 1929, § 12435. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

7, EMPLOYMENT. 

A recovery may not be had on a group policy for the death of one who has 
been an employee of the insured employer under a group policy after the termina- 
tion of the employment, except in strict compliance with the terms of the policy. 
Comp.Laws 1929, § 12435. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

8. DISCONTINUANCE., 

A provision in a group policy for automatic discontinuance at, or a designated 
number of days subsequent to, termination of employment is valid. Comp.Laws 
1929, § 12435. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

9. CONSTRUCTION. 

\ recovery under a group policy must be based on the contract, the court being 
without authority under the guise of construction to reform a policy or write a 
new contract. Comp.Laws 1929, § 12435. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

10. EMPLOYMENT. 

Under group life policy which provided for its cessation 31 days after ter- 
mination of employment, beneficiary of certificate issued to former employee who 
was killed more than 31 days after date on which he had beeen discharged was not 
entitled to recover for his death, notwithstanding that employee was allegedly sick 
at time of discharge, that policy provided that cessation of active work should not 
constitute a termination of employment in case of absence because of sickness and 
that death occurred within 31 days after end of period for which premium had 
been paid. Comp.Laws 1929, § 12435. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

Appeal from Circuit Court, Wayne County; Allan Campbell, Judge. 

Action by Doloris Hawthorne against the Metropolitan Life Insurance Com- 
pany, a New York corporation, to recover under a group insurance policy allegedly 
covering the life of plaintiff's husband. Judgment for defendant, and plainti 
appeals. 

Affirmed. 

\rgued before the Entire Bench. 

Samuel L. Weller, of Detroit (Albert Summer, of Detroit, of counsel), for 
appellant. 

Bulkley, Ledyard, Dickinson & Wright, of Detroit (R. William Rogers, of 
Detroit, of counsel), for appellee. 

Porter, Justice. 


Plaintiff, as wife of Roosevelt Hawthorne and beneficiary under a group 
insurance policy covering his life issued by the Metropolitan Life Insurance Com- 
pany, brought suit against defendant to recover on the policy for his death. Roose- 
velt Hawthorne was insured under group policy No. 3200-G of defendant issued 
to the General Motors Corporation Subsidiaries and Affiliated Companies, among 
which was the Saginaw Malleable Iron Division of the General Motors Corporation 
by which Hawthorne was employed. A certificate was issued by defendant in 
which plaintiff was named as beneficiary. 

Roosevelt Hawthorne applied for group insurance June 27, 1933, and author- 
ized deduction of premiums from his pay each month. For the period from July 
15, 1934, to July 28, 1934, $1.23 was deducted from his pay for insurance. The 
premium on the insurance was paid by the General Motors Corporation up to the 
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end of August, 1934. Roosevelt Hawthorne had paid his insurance by pay deduc- 
tions up until the end of August, 1934. 

The foreman who had direct supervision of Hawthorne during his period of 
employment testified Hawthorne had been employed for approximately a year 
and that he ceased working in August, 1934. At that time he was pouring iron 
on the line, walked off the line at the Malleable Iron Division and was standing 
outside. The foreman told him to go back to work on the line, he refused to do 
so, and was then discharged. The foreman testified: 

“I signed the release of Roosevelt Hawthorne who was released on August 
10, 1934. I discharged him one or two days before that, about the 8th of August.” 

On cross-examination, he testified he did not know Hawthorne was sick at 
the time he discharged him or that he was subsequently attended by a doctor. 
He further testified it was not the first time Hawthorne had run off the line, he 
had told him to go back to work, and Hawthorne refused to do so. 

According to the pleadings and a stipulation on file, Hawthorne’s employment 
terminated August 10, 1934. The employer sent a report to the Metropolitan Life 
Insurance Company September 20, 1934, covering the month of August, 1934, dated 
September 5, 1934. The report did not indicate deceased’s insurance was in force. 
Hawthorne died September 28, 1934, from stab wounds inflicted by another in the 
city of Saginaw. On the date of his death, he was not totally disabled from 
performing work for profit because of any injury or disease. 

The group policy above mentioned provides: 

“Section 11. * * * 

“(a) The life insurance on any employee insured hereunder * * * shall cease 
automatically thirty-one (31) days after the date of termination of employment of 
such employee, except as provided in the next succeeding paragraph. ( * * * 

“As to the life insurance of any employee insured hereunder * * * cessation 
of active work shall be deemed to constitute the termination of his employment 
except that in case of the absence of such employee from active work on account 
of : 

“(1) Sickness or injury. 

“(2) Retirement. 

“(3) Leave of absence or temporary lay-off of not longer than two (2) months 
if the employee has two years but less than ten years of service, 

“(4) Leave of absence or temporary lay-off of not longer than five (5) months 

if the employee has ten or more years of service, 
“the employment of such employee may, for the purposes of the life insuranre 
hereunder, be deemed to continue until terminated by the employer, as evidenced to 
the company by the employer, whether by notification or by cessation of premium 
payment on account of the life insurance hereunder on such employee.” 

Plaintiff seeks to recover the face value of the policy ($2,000) from defendant. 

[1] The contract upon which plaintiff must rely is to be found in the policy 
and the applications of the employer and individual applicants for insurance, if 
any. 3 Comp.Laws 1929, § 12435. 

Plaintiff sought to show deceased was ill at the time he was discharged, was 
confined to his bed for one week thereafter and attended by a doctor, and continued 
to be indisposed and unable to work for some time. The trial court rejected this 
testimony and upon the conclusion of the case directed the jury to return a verdict 
of no cause of action. Judgment was entered on this directed verdict and plaintiff 
appeals. 

Plaintiff contends such testimony should not have been excluded because it 
would tend to prove deceased was absent from active work on account of illness 
and, therefore, would come within the exception provided for in the quoted portion 
of the policy above when he walked off the line and refused to return, telling 
the foreman he could not. It is plaintiff’s contention that Hawthorne’s insurance, 
having been paid up until the end of August, his insurance would continue for 
31 days thereafter unless the employer had prior thereto notified the insurance 
company to tertninate the insurance; that the testimony disclosed the notice of 
termination was sent on September 20, 1934, and under the circumstances, 
Hawthorne having died September 28, 1934, prior to the expiration of his insur- 
ance, his beneficiary is entitled to recover the amount of the insurance. 

Defendant contends the first paragraph of the quoted portion of the policy 
controls the duration of insurance coverage; the employer had a right to terminate 
the employment whether the insured was sick or not; the employment was 
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definitely terminated by affirmative act of the employer on August 8 (stipulated 
August 10), 1934; the second paragraph of the policy above quoted deals with 
the situation where cessation of active work is considered a termination of employ- 
ment; andthe exceptions to the rule are clearly and expressly made contingent 
upon the will of the employer. 

‘The termination of the group policy and of the employee’s individual cov- 
erage probably has been the source of more litigation than any other phase of the 
group insurance set-up.” Crawford, Group Ins., § 32. 

(2 It is not always clear when the employment ceases or terminates. As 
a result, questions relating to termination of employment have been frequently 
before the courts. Crawford, Group Ins., § 34. 

“Most group policies provide that the insurance on any employee may be 
continued at the employer’s option during a temporary lay-off, temporary disability, 
or leave of absence. This is a right accorded to, or reserved by, the employer, 
and constitutes an exception to the general provision that the insurance shall cease 
with the termination of employment. The exercise of this right of election depends 
on the employer’s intention, or mental attitude, as against the fact that the employee 
has ceased to work. Consequently, resort may properly be had to any attendant 
circumstances, or to precedents, customs, or practices arising from similar situations 
with reference to other employees of the same employer, as evidence tending to 
show the employer’s intent or mental attitude in a particular case. Although the 
employer has the right to treat an employee who has been temporarily laid off as 
still in its employ for the purpose of continuing his insurance, the employer has 
no right to continue such insurance if the employee was permanently discharged, 
and if it does so the insurer will not be liable under its contract.” Crawford, 
Group Ins, § 34. 

[3, 4] There is no claim Hawthorne was working under a contract of employ- 
ment for a particular length of time. Ordinarily an employee may be discharged, 
or quit, at will if there is no fixed term of employment. McClain v. Township of 
Royal Oak, 276 Mich. 185, 267 N.W. 613. It cannot be said a job is held except 
by mutual consent. One may not hold a job without the consent of his employer. 
Nor may the workman against his will be held to service by his employer. Pope 
Motor Car Co. v. Keegan, C.C., 150 F. 148. The discharge of plaintiff’s. decedent 
on August 10, 1934, is admitted. His employment terminated at that time. More 
than 31 days, therefore, elapsed before his death. 


[5-8] Group insurance policies are issued to the employer to insure employees. 
One who is not an employee is not insurable. The employee is entitled to coverage 
under the certificate issued to him only while he remains in the employ of the 
employer and upon payment at the beginning of each month of the premium upon 
the insurance policy. A&tna Life Ins. Co. v. Carroll, 188 Ark. 154, 65 S.W.2d 25. 
No recovery may be had upon an insurance policy for the death of-.one who has 
heen an employee of the insured under a group policy after the termination of his 
employment (Colter v. Travelers’ Ins. Co., 270 Mass. 424, 170 N.E. 407), except 
in strict compliance with the terms of the policy. Nelson v. Aitna Life Ins. Co., 
115 Pa.Super. 15, 174 A. 624. The very purpose of the group insurance is to 
safeguard or provide for employees. It would be unreasonable to conclude the 
policy would inure to the benefit of those who have ceased to be employees. The 
courts have repeatedly given effect to provisions in policies providing for automatic 
discontinuance. Pegues v. Equitable Life Assur. Soc., Mo.App., 57 S.W.2d 705; 
Douglas v. Metropolitan Life Ins. =, Mo.App., 297 S.W. 87; A&tna Life Ins. Co. 
v. Lembright, 32 Ohio App. 10, 166 N.E. 586. 


|9] Recovery must be based upon the contract. We cannot, under the guise 
of construction, reform a policy of insurance or write a new insurance contract. 
Lombardi v. Metropolitan Life Ins. Co., 271 Mich. 265, 260 N.W. 160. 

[10] It is undisputed that Roosevelt Hawthorne was discharged, according 
to the testimony, on August 8 (according to the stipulation, August 10), 1934. 
The life insurance upon him ceased 31 days after the termination of his employ- 
ment, or September 10, 1934. Under no circumstances was the defendant liable 
beyond that period. Plaintiff's decedent was killed September 28, 1934, after the 
expiration of liability on the group insurance policy in question and there can be 
no recovery on such policy under the undisputed facts. The trial court was 
correct in directing a verdict. 

Judgment of the trial court affirmed, with costs. 
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Wiest, C. J., and Butzel, Bushnell, Sharpe, Chandler, North, and McAllister, 
JJ., concur. 


MOSHOU v. BERKSHIRE LIFE INS. CO. No. 31488. 
Supreme Court of Minnesota. June 10, 1938. 


280 Northwestern Reporter 14. 
PAID UP POLICY. 


Where life policy gave insured choice of three nonforfeiture benefits, but 
provided that, if option was not exercised within grace period, policy should 
continue as paid-up insurance for such amount as its then cash value would 
purchase as a single net premium, and insured failed to exercise option within 
grace period after lapse of policy for nonpayment of premium, policy became 
automatically a paid-up policy. Mason’s Minn.St.1927, § 3392. 

(For other cases, see Insurance, Dec. Dig. § 368[1].) 

Syllabus by the Court. 

The insured not having exercised the option, given by the terms of his life 
insurance policy, within the stipulated time after lapse for non-payment of 
premium, the policy became automatically a paid-up policy for the amount that 
the then cash value of the policy would purchase as a net single premium. 

Appeal from District Court, Hennepin County; Vince A. Day, Judge. 

Action by Martha Moshou against the Berkshire Life Insurance Company to 
recover on a life policy in which the plaintiff was named as beneficiary. From an 
order denying plaintiff's motion for new trial, she appeals. 

Order affirmed. 

Victor M. Petersen, of Minneapolis, for appellant. 

J. R. Everett, Tryon & Everett, and W. F. Thiel, all of Minneapolis, for 
respondent. 

Hort, Justice. 


Plaintiff appeals from an order denying her motion for amended findings or 
a new trial. 


The action is on a life insurance policy issued by defendant. There was a 
trial to the court and findings were made and filed, awarding plaintiff $94.61. The 
assignments of error are rather voluminous, but all neeed not be determined, for 
we think there is no dispute as to the controlling facts, and the decision must rest 
upon the legal conclusions therefrom. 


On October 9, 1919, defendant issued to Scarlatos Moshou, in consideration of 
a stipulated premium, its fifteen-year payment life insurance policy agreeing to 
pay plaintiff, the wife of the insured, $1,000 upon receipt of proof of death. The 
premium: stipulated to be paid by the insured was $10.77 on the 9th day of 
January, April, July and October thereafter until the expiration of 15 years, or 
until the insured’s death. All premium payments were made until July 9, 1933, 
which payment was not made and because thereof the policy lapsed 31 days after 
July 9, 1933. The insured died December 10, 1933. Proofs of death were fur- 
nished. The insured, on July 9, 1933, was indebted to defendant for money 
borrowed under the terms of the policy in the sum of $429.84, and the cash value 
of the policy on that date was $478.33, leaving $48.49 to the credit of the insured. 
The policy contains these non-forfeiture benefits available to the insured in case 
of default of a premium payment. The holder of the policy, by writing filed with 
the insurer at its home office during the period of grace, may elect to receive (1) 
The cash surrender value, the beneficiary consenting in writing, as shown by the 
table on the policy, increased by dividend accumulations, diminished by the amount 
of indebtedness secured by the policy. (2) To have the policy continued as paid-up 
insurance payable at the same time and on same conditions as the original contract, 
for such an amount as its then cash value, as above defined, will purchase as a 
net single premium. (3) To have the policy continued as extended term insurance 
from the due date of the premiums in default for its face amount, increased by 
any dividend additions and diminished by any indebtedness hereon or secured 
hereby, for such time as its then cash value, as above defined, will purchase as 
a net single premium. “If during the aforesaid period of grace, the holder shall 
not select one of the foregoing options, this Policy shall be continued as participat- 
ing paid-up insurance under the second option.” In Schoonover v. Prudential 
Insurance Co., 187 Minn. 343, 245 N.W. 476, it was held that the quoted provision 
automatically converted the policy, lapsed for non-payment of a premium, upon 
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the failure of the insured to exercise the option given by Mason’s Minn.St.1927, 
§ 3392, into extended insurance as provided by the just quoted provision of this 
policy. Somewhat touching the same proposition is Johnson vy. Central Life 
Assurance Society, 187 Minn. 611, 246 N.W. 354, 91 A.L.R. 1058, wherein some of 
the authorities cited by plaintiff herein are discussed. Also bearing on this ques- 
tion of automatic paid-up term insurance under the second option, as decided in 
the Schoonover Case may be cited Erickson v. Equitable Life Assurance Socie 
193 Minn. 269, 258 N.W. 736, and Palmer v. Central Life Assurance Society, 1 3 
Minn. 306, 258 N.W. 732. 

Counsel for plaintiff admits that Young v. Mutual Trust Life Ins. Co., 54 
N.D. 600, 210 N.W. 177, 53 A.L.R. 910, and Landis v. Metropolitan Life Ins. Co., 
104 Ohio St. 589, 136 N.E. 193, 26 A.L.R. 98, cited by defendant, are in point as 
“a stipulated form of insurance” corresponding to laws like our § 3402, sub-div. 
(8) but claims that § 3392 and § 3393 invalidate the automatic extended term 
insurance in this policy because of violation of § 3377, which prohibits any distinc- 
tion or discrimination between insurants (the insured ) in respect to dividends 
or other benefits, It is here contended that a borrowing insured upon this policy 
is not in as favorable position as a non-borrowing one in case of lapse for 
nonpayment of premiums, and in support thereof is cited the case of Metropolitan 
Life Ins. Co. v. Lillard, 118 Okl. ag 248 P. 841, and cases since following its 
lead, such as New York Life Ins. Co. v. Scheuer, 198 Ala. 47, 73 S. 409; Security 
Life Ins. Co. v. Watkins, 189 Ky. 20, ‘224 S.W. 462; Gooch v. Metropolitan Life 
Ins. Co., 333 Mo. 191, 61 S.W.2d 704; Ringstad v. Metropolitan Life Ins. Co., 
182 Wash. 550, 47 P.2d 1045, 106 A. L. R. 1532; Equitable Life Ins. Co. v. Ger- 
mantown Trust Co., 3 Cir., 94 F.2d 898; Great Southern Life Ins Co. v. Jones, 
18 Cir., 35 F.2d 122. It is to be noted that the policy involved in the Lillard Case 
did not give a borrowing insured any election of option in case of premium default, 
and also in that case the 90-day period within which to exercise the option had 
not expired when the insured died. The terms of the policy in the Alabama case 
varied so from those of the terms of the instant case that the decision is no 
aid. The decision in the Gooch Case is made to turn upon a statutory provision 
not in our code. In each of the other cases the insured died within the time given 
him to exercise the option, and therefore the court felt at liberty to select the one 
most favorable to the beneficiary; and, furthermore, there was to be found the 
same discrimination between a borrowing and a non-borrowing insured as in the 
Lillard Case. We fail to find any such discrimination in the policy here involved, 
and what is of more importance, the option reserved to the insured in case of 
lapse of the policy for nonpayment of premium was to be exercised within 31 
days after default. It was not so exercised, and the insured lived beyond such 
period, thereby automatically the policy became a paid-up policy under the second 
option for $94.61. 

Plaintiff also cited and relied on Jeske v. Metropolitan Life Ins. Co., 113 
Pa.Super. 118, 172 A. 172, but so far as that decision can lend any support to 
plaintiff’s contention, it has been taken away by the decision of the Supreme Court 
in Steuernagel v. Metropolitan Life Ins. Co., 322 Pa. 289, 185 A. 208. 

Concluding that upon the undisputed facts the insured not having exercised 
the right of option provided by the policy within the 31 days stipulated after the 
lapse for non-payment of premiums, the second option automatically took effect, 
and no other findings or conclusions of law could be made than those made. 

The order is affirmed. 


CALLENDER y. LAMAR LIFE INS. CO. No. 33 
Supreme Court of Mississippi, Division A. June 20, 1 38. 


182 Southern Reporter 119. 
5. CANCELLATION. : 

Where an insurer wrongfully cancels a life policy, the beneficiary or the 
insured is not required to institute a suit at the time but may elect to treat 
the policy as still in force and wait until it is payable, or file a suit in equity 
to set aside the cancellation and to have the policy declared to be valid and 
enforced. 


(For other cases, see Insurance, Dec. Dig. § 237.) 


6. PAYMENT TO AGENT ; ‘ 
Allegations that life policy premium was paid to authorized agent of 
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insurer before days of grace expired and that receipt of the premium by the 
agent was receipt by the insurer and that the insurer declined to accept the 
payments although tendered and that the policy was improperly declared to 
be void, if sustained by the proof, would authorize recovery by the beneficiary 
on the ground that the purported cancellation of the policy was wrongful. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 

7. TENDER. 

Generally, if an insurer declares a forfeiture of a policy and it is clearly 
apparent from the acts and declarations that a tender would not be accepted 
c1 if it has declared a forfeiture and refused the premiums, the fact that there 
has been a failure subsequently to pay or tender the premiums as they fall 
due will not prevent a recovery on the policy. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

8. CANCELLATION. 

Where an insurer wrongfully cancels a life policy the insured may ignore 
the cancellation and keep the policy in force by paying or offering to pay the 
premiums thereafter becoming due or he may sue in equity to set aside the 
cancellation or he may treat cancellation as an anticipatory breach of the con- 
tract and sue for the damages thereby sustained by him. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Appeal from Circuit Court, Lincoln County; J. F. Guynes, Judge. 

Action by Mrs. William C. Callender against the Lamar Life Insurance 
Company to recover the face value of a life insurance policy. From an 
adverse judgment, the plaintiff appeals. 

Reversed and remanded. 

Chalmers Potter, of Jackson, and R. L. Jones, of Brookhaven, for appellant. 

Wells, Wells & Lipscomb, of Jackson, for appellee. 

McGowsen, Justice. 

On September 22, 1937, the appellant filed a declaration against the appellee, 
the Lamar Life Insurance Company, seeking to recover the face value of 
Policy Number 86,819, not exhibited with the declaration. The appellee appeared 
and filed a plea of the general issue; a plea of res judicata, and a plea setting 
up the six year Statute of Limitations. Code 1930, § 2292. The appellant filed 
separate demurrers to each of said pleas which were overruled by the court, 
and the appellant declining to plead further the court entered a final judg- 
ment in favor of the appellee, from which this appeal is prosecuted. 

The declaration alleged the issuance of the policy; the payment of the 
first premium thereon, and that W. E. Watts delivered said policy to William 
C. Callender in his life time and received the premium then due, and that it was 
the custom of said Watts to receive premiums, other than the first, in the 
territory in which he was agent for the appellee, and to remit such collections 
to appellee at its home office in Jackson, Mississippi. The declaration spe- 
cifically alleged that Watts was authorized by the appellee to collect the pre- 
miums herein referred to, and that this practice and custom had been 
acquiesced in for a long period of time by appellee with its full knowledge, 
and that this fact was well known to the said Callender, the insured. The 
declaration further alleged that on June 26, 1931, the said William C. Callender 
paid to Watts, as district manager of the appellee, a sum sufficient to pay the 
third quarterly premium due on said policy in time for him to remit same to 
the Home Office in Jackson, Miss.; that appellee, notwithstanding said pay- 
ment, notified William C. Callender that the payment so made by him had 
not been received until after the days of grace had expired, to-wit, on June 
27, 1931, and that thereafter said William C. Callender repeatedly requested, 
but was refused, reinstatement, the appellee stating that the policy was void 
and of no effect, and that no further premiums would be received by it, although 
Callender was ready, willing and able, at all times prior to his death, to pay 
and would have paid the premiums subsequently accruing thereon. The dec- 
laration further alleged the death, on January 29, 1934, of said William C. 
Callender, and that appellant was named as beneficiary in said policy of insur- 
ance herein involved. 

The appellee’s first special plea alleged that on December Ist, 1936, appellant 
filed her bill of complaint in the Chancery Court of Hinds County against the 
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appellee, the suit being predicated upon Policy Number 86,819, praying for -a 
discovery of said policy, and concluding with a prayer for general relief. The 
Answer of the appellee to the bill of complaint was made Exhibit B thereto; 
a copy of a final decree rendered on June 16, 1937, was made Exhibit C, and 
it was alleged therein that said suit was predicated upon the same policy and 
that appellant prayed for a discovery of said policy, and that the said decree 
so rendered in said cause, being between the identical parties and predicated 
on the identical policy, is res judicata of all the issues involved, and that 
appellant had a perfect right in said cause to pray for a monetary decree 
awarding her the proceeds of said policy. 

The bill annexed to the plea contains practically the same allegations as 
the declaration in the case at bar, but the bill further alleged that said policy 
is not now in the possession of the appellant and cannot be attached thereto 
as an exhibit, but that said policy, or a copy thereof, is in the possession of 
the appellee, Lamar Life Ins. Co., and that the appellant is entitled to a dis- 
covery of its terms, and being without a remedy at law, prayed that the bill 
be received and filed, and the process issue to appellee commanding it to appear 
at the next term of the chancery court and to exhibit to said court a true copy 
ot Policy No. 86,819, issued by it to William C. Callender on Nov. 26, 1930. 
Appellee then prayed for general relief. The Answer made Exhibit B to the 
Bill was a denial of Watts’ agency. It admitted that appellee notified Mrs. 
Callender that it had received payment after the expiration of the grace period, 
and that the policy had lapsed for nonpayment of premium. 

The Chancery Court of Hinds County, in the suit between these parties, 
rendered the following decree: 

“This cause having come on this day to be heard on bill of complaint herein 
wherein she prays for a discovery, and the same having been heard and con- 
sidered, the court is of the opinion that she is entitled to the relief prayed for. 
Therefore, be it, and it is hereby ordered, adjudged and decreed that the 
defendant, the Lamar Life Insurance Company, be and it is hereby required 
and directed to furnish the complainant a copy of the form employed in the issuance 
if its policy Number 86,819, being the policy herein involved, within (15) fifteen 
days from the date hereof. Ordered, adjudged and decreed this the 16th day of 
Tune, 1937 

“V. J. Stricker, Chancellor.” 

The second special plea invoked the six vear statute of limitations, setting 
up that on the due date of the prem'um on the policy, the premium was not 
paid, and that it was not paid within the days of grace; that on June 27, 1931, 
appellee received a check for $48.80 to cover a quarterly premium on the policy, 
and two days later it wrote William C. Callender advising him that said check 
had been received after the expiration of the days of grace, and returned the 
check, inclosing therewith a blank form of application for reinstatement of 
the lapsed policy, said letter, it was alleged, having been received by the 
nsured on July 1, 1931 It was further alleged that if the action of the appellee 
in advising the insured that it could not accept said check, and that the policy 
in its then shape was null and void, was wrongful, then the appellee wholly 
breached said contract of insurance on July 1, 1931, and that a cause of action 
immediately arose against the insurer, which cause of action, under the six 
vear statute of limitations, is now barred, said suit not having been filed until 
three months after the Statute had barred the cause of action. 

[1-3] The fourth ground of the demurrer to the plea of res judicata is to 
the effect that the allegations of the special plea, and the exhibits, show, on 
their faces, that the bill filed in the Chancery Court of Hinds County, Miss., 
was a pure bill of discovery, and no other relief was there sought, and no 
‘ther issue determined by said court. A casual reading of the allegations 

the bill reveals that it was intended solely as a bill for discovery, and the 
decree of the Chancery Court shows that no other issue was considered. Such 
bills are still cognizable in equity courts under Section 160, of the Constitution. 
The fact that by Section 744, Code of 1930, a party may demand and receive 
papers and documents from his adversary without the necessity of such a bill 
does not deprive the Chancery Court of jurisdiction of pure bills for discovery. 
This Court has set this question at rest in the case of Citizens’ Bank of 
Hattiesburg v. Tracy, 120 Miss. 413, 82 So. 307, and it is so evident as not to 
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require a discussion, that there was no decree on the merits, and hence no 
termination of the litigation in the Chancery Court. 

[4] The contention of the appellee that the answer filed as Exhibit B 
to its plea of res judicata is admitted, by the demurrer, to the exclusion of 
adverse allegations of the declaration, is without merit, and no authority is 
cited to support it. The demurrer admitted the pleadings and decree. 

We are of the opinion that the demurrer should have been sustained as to 
the plea of res judicata. To hold otherwise would be to announce tat bills 
of discovery in aid of a court of law have been abolished, and this is patently 
not correct. See Griffith's Chancery Practice, Sections 427 and 428. 

[5] As to the plea setting up the Six Year Statute of Limitations, the 
demurrer to the second special plea fully states the applicable principles of 
law to the question presented, and states that where an insurance company 
wrongfully cancels a policy, the beneficiary or the insured is not required to 
institute a suit at that time, but may elect one of three remedies, first, they 
may treat the policy as still in force, and wait until it is payable; second, a 
suit in equity may be brought to set aside the cancellation, and third, the insured 
may sue in equity to set aside the cancellation and to have the policy declared 
to be valid and in force. 

The declaration specifically alleged that Watts was authorized to receive 
payments of premiums, and that his custom in so doing had been ratified by 
the insurer. 

[6,7] It is undisputed here that the premium was paid to the authorized 
agent before the days of grace expired; that the receipt by Watts was a receipt 
by the insurer at its home office, and that the insurer declined to receive the 
premium, although tendered and the policy was improperly declared to be 
void. If the facts sustain these allegations of the declaration upon proof, then 
the cancellation was wrongful under the rule announced in Daggett v. Pru- 
dential Life Ins. Co., 175 Miss. 89, 166 So. 405, in which it was said that 
(page 409): “The general rule is that if the insurance company has declared 
a forfeiture of the policy, and it is clearly apparent from acts or declarations 
that a tender would not be accepted, or if it has declared a forfeiture and 
refused the premiums, the fact that there has been a failure subsequently to 
pay or tender the premiums as they fall due will not prevent a recovery on 
the policy. Joyce, The Law of Insurance (2d Ed.) vol. 2, § 1123, p. 2240.” 

[8] Having reached the conclusion that the declaration states facts sufficient 
to establish a waiver of further tender, the demurrer should have heen sustained 
under the authority of Sovereign Camp, W. O. W., v. Penn, 173 Miss. 93, 161 
So. 681, wherein this Court held that when a Life Insurance Company wrong- 
fully cancels its policy of insurance, the insured may ignore the cancellation, 
and keep the policy in force by paying, or offering to pay, the premiums there- 
after becoming due thereon; or he may sue in equity to set aside the cancel- 
lation, or he may treat the cancellation as an anticipatory breach of the con- 
tract, and sue for the damages thereby sustained by him. 32 C.J. 1265. 

[9] So then, the appellant in the case at bar had the option to wait until 
the death of the insured before her cause of action would accrue, and as to 
the effect of the six year statute of limitations, it clearly did not begin to 
run until that time. 

Reversed and remanded. 


SCHULTZ v. JOHN HANCOCK MUT. LIFE INS, CO. No. 30308. 
Supreme Court of Nebraska. June 10, 1938. 
280 Northwestern Reporter 165. 
1. CONSTRUCTION. 


An insurance contract should be given a reasonable construction to effectuate 
the purpose for which it was mide, and, in case of doubt, it is to be liberally 
construed in favor of the insured. . 

(For other cases, see Insurance, Dec. Dig. §§ 146[1], 146[3].) 

2. TOTAL DISABILITY. 

A literal interpretation of the term “total disability” within insurance policy 

implying utter mental and physical helplessness as a condition ot liability will 
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not be adopted where it will result in an unreasonable and an unjust forfeiture 
of the insurance. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

3. TOTAL DISABILITY. 

In action for disability insurance benefits, court has duty to submit question 
of disability to jury where different minds might draw different conclusions as 
to whether the facts establish liability for permanent total disability. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

4. EVIDENCE. ; 

In action for disability benefits of group policy issued to employee who died 
of acute leukemia, question whether insured was permanently and totally disabled 
within provisions of policy during life of policy was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Syllabus by the Court. : 

1. “A contract of insurance should be given a reasonable construction so as to 
effectuate the purpose for which it was made. In cases of doubt, it is to be 
liberally construed in favor of the insured.” Hamblin v. Equitable Life Assurance 
Society, 124 Neb. 841, 248 N.W. 397. 

2. “A literal interpretation of the term ‘total disability,’ in an accident insur- 
ance policy implying by its terms utter mental and physical helplessness as a 
condition of liability, will not be adopted, where it would result in an unreasonable 
and unjust forfeiture of the accident insuran¢ée.” McCleneghan v. London Guard- 
antee & Accident Co., 132 Neb. 131, 271 N.W. 276. 

3. Where different minds may draw different conclusions as to whether the 
facts establish liability for permanent and total disability, it is the duty of the 
trial court to submit the question to a jury. 

Appeal from District Court, Douglas County; Leslie, Judge. 

Action for disability benefits of group policy by Caroline Catherine Schultz 
against John Hancock Mutual Life Insurance Company. Judgment for plaintiff, 
and defendant appeals. 

Affirmed. 

E. S. Brumbaugh and Harley G. Moorhead, both of Omaha, for appellant. 

Fried & Mars, of Omaha, for appellee. 

j Heard before Goss, C. J., and Rose, Eberly, Day, Paine, Carter, and Messmore, 
TJ. 

Goss, Chief Justice. 

This is an action by plaintiff, the widow of Otto W. Schultz, and the beneficiary 
named in a group policy certificate of insurance issued by defendant to the insured 
as an employee of Armour & Company. The insured died October 27, 1935, and 
plaintiff sued for $2,000, alleged to be due under a “total, continuous and permanent 
disability” provision of the policy. From a verdict and judgment for plaintiff 
for $2,139.33 entered therein and an allowance to plaintiff of $400 attorney fees, 
defendant appeals. 

The chief defense is that the policy had not been in force after May 30, 1935, 
and that insured was never prior to that date permanently and totally disabled. 
Defendant alleges that the insured was discharged on May 30, 1935, for drunk- 
enness and that ended the liability on the policy, and that thereafter the insured 
was gainfully employed by Arnold Brothers of Chicago from July 22, 1935, to 
October 7, 1935. 


The permanent total disability provision of the policy provided that before the 
insured became 60 years of age he must become wholly disabled by bodily injuries 
or disease and be permanently, continuously and wholly prevented thereby for life 
from engaging in any occupatioh or employment for wage or profit. The insured 
was about 48 years of age when he died. 

Though less than 48 years of age at the time of his death, the insured had; 
worked for Armour & Company 35 years, the last 10 years as a salesman out of 
the wholesale market. He was absent without leave and Mr. Waterbury, the 
general manager, testified that he discharged him because he had been warned 
many times before that he would be discharged for such cause. The insured had 
been in the habit of laying off without notice when he was on a drunken spree. 
This occurred several times the last year of his service. 

When he was finally discharged he went to Chicago. Mr. Waterbury rec- 
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ommended him to Armour & Company of Chicago because he had been a very 
good salesman and believed if he got away from the environment he might possibly 
straighten up. He, however, was employed by Arnold Brothers of Chicago as a 
meat salesman and worked there from July 22, 1935, to October 7, 1935. 

There is evidence that his height was six feet and two inches and his normal 
weight about 250 pounds. Plaintiff testified that his weight at the time of his 
death was 100 pounds and the attending physician testified that his weight at that 
time appeared to be 130 to 140 pounds. This physician, Dr. Oswin F. Koch, 
of Chicago, testified that the patient died of acute leukemia. Leukemia is a 
latent, progressive and incurable disease due to a derangement of the blood-making 
organs of the body. Toward the end the patient suffered from acute muscular 
mYocarditis, which probably was the immediate cause of death, although the 
leukemia probably produced the said heart trouble. 

The wife and daughter of the insured and neighbors, friends and relatives 
testified to their relation to the insured and as to his habits, appearance and 
symptoms. We do not think it is necessary to go into this evidence in detail. It 
formed, in part, the basis of the hypothetical question put to the experts. 

Dr. B. C. Russum, of Omaha, in charge of the department of pathology and 
medicine in Creighton University, qualified as an expert and gave an opinion based 
upon a hypothetical question fairly stating the evidence produced on behalf of 
plaintiff as to the condition of the insured prior to his removal to Chicago as well 
as thereafter. He testified that, assuming the facts stated to be true, the insured 
was suffering from leukemia on and before May 30, 1935. Dr. A. C. Fellman and 
Dr. Frederick J. Wearne, both of Omaha, expressed the same opinion in answer 
to a similar hypothetical question. 

Plaintiff testified that, when the insured was working in Chicago for the few 
weeks before his last illness in the summer of 1935, and during the last few 
months in Omaha, he came home during the day occasionally and rested for a 
time and then continued his work. This was not in accordance with his habit 
formerly when he was in good health. From January, 1935, he had become very 
nervous. He was irritable and slept poorly. His nose bled frequently, lasting 
an hour or so at a time. He had lost much weight except as to his abdomen, which 
hecame enlarged. His face had become thin and had a yellow color. He had 
a foul breath, was very constipated, the stools were black and had a bad odor. 
After he was discharged in Omaha and went to Chicago he = drinking intoxicat- 
ing liquors and did not drink any more until the last week of his life. 

{1] “A contract of insurance should be given a_reasonable construction so as 
to effectuate the purpose for which it was made. In cases of doubt, it is to be 
liberally construed in favor of the insured.” Hamblin v. Equitable Life Assurance 
Society, 124 Neb. 841, 248 N.W. 397; Oswald v. Equitable Life \ssurene= Society, 
128 Neb. 173, 258 N.W. 41; Woods v. Central States Life Ins. Co., 132 Neb. 261, 
271 N.W. 850. 

[2] “A literal interpretation of the term ‘total disability,’ in an accident 
insurance pohcy implying by its terms utter mental and physical helplessness as 
a condition of liability, will not be adopted, where it would result in an unreasonable 
and unjust forfeiture of the accident insurance.” McCleneghan vy. London Guar- 
antee & Accident Co., 132 Neb. 131, 271 N.W. 276; Serven v. Metropolitan Life 
Ins. Co., 132 Neb. 637, 272 N.W. 922. 

In the McCleneghan Case, supra, the insured was a physician and surgeon, 
who was injured in an automobile collision October 20, 1933. He thought the 
injuries were minor and continued to work, believing his injuries were due to 
indigestion. In April, 1934, an X-ray examination disclosed a diaphragmatic hernia, 
for which he was operated. He was totally disabled and recovered for disability 
from April 1, 1934, to August 1, 1934. There, as here, the jury found that the 
disease was latent and that the insured was not precluded from recovering because 
he had attempted to carry on for a time as if he were not totally disabled. 

13] Where different minds may draw different conclusions as to whether the 
facts establish liability for permanent and total disability, it is the duty of the 
trial court to submit the question to a jury. ; ie 

[4] We are of opinion the trial court did not err in submitting the issues of 
fact to the jury. , ; 

Besides errors assigned because the trial court did not take the case from 
the jury as requested at the close of plaintiff's evidence and again at the close 
of all the evidence, defendant has assigned many other errors relating to evidence 
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and to instructions. We have examined them and content ourselves with saying 
that they do not show prejudicial error. 

Plaintiff is allowed $200 for attorney fees in this court. 

The judgment of the district court is affirmed. 


SIMONEAU et al. v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court of New Hampshire. Hillsborough. June 1, 1938. 
200 Atlantic Reporter 385. 
2. DOUBLE INDEMNITY. 
A life policy which provides double indemnity for death by “accidental means” 
requires that cause of injury be accidental to warrant recovery of additional benefit. 
(For other cases, see Insurance, Dec. Dig. § 515.) 
3. DROWNING. 
A death by drowning is effected by “accidental means” within meaning of 
a life policy which provides double indemnity for death effected through “acci- 
dental means.” 


(For other cases, see Insurance, Dec. Dig. § 515.) 

4. ACCIDENTAL MEANS. ’ : 

“Accidental” as used in a life policy which provides double indemnity for 
death by “accidental means” is to be given the meaning that the ordinary policy- 
holder would attach to it. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

3. ACCIDENTAL MEANS. 2 

“Accidental” as used in a life policy which provides double indemnity for 
death by “accidental means” means happening by chance or unexpectedly, or not 
according to the usual course of things. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

6. ACCIDENTAL MEANS. ; 

A result which is disproportionate to a voluntary act warrants. the inference 
that something independent of the voluntary act is causal, and if that something 
can he isolated and appears to be accidental, or if the intervening cause cannot 
he isolated and remains unknown and unexplained, the inference is warranted that 
the unusual result is caused by “accidental means” within meaning of a life policy 
which provides double indemnity for death by “accidental means.” 

(For other cases, see Insurance, Dec. Dig. § 515.) 

7, DISEASE OR INJURY. 

In action on life policy to recover an additional benefit for accidental death 
by drowning, whether insured who was a strong swimmer entered the water 
under such circumstances that in the usual course of events sinking was expect- 
able, or whether some nonaccidental means intervened to cause his death, such 
as alleged heart disease, was for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Transferred from Superior Courts, Hillsborough County; Lorimer, Judge. 

Assumpsit by Laura and Jeremie Simoneau against the Prudential Insurance 
Company of America on a policy of life insurance, for the recovery of an addi- 
tional benefit payable in event of death by accidental means. Transferred on 
defendant’s exceptions to denial of its motions for a nonsuit at the close of the 
plaintiff’s evidence and for a directed verdict at the close of all the evidence. 

Judgment on verdict for plaintiff. 

Assumpsit upon a policy of insurance upon the life of Remi Simoneau, payable 
to the plaintiffs as beneficiaries. The policy was in full force at the time of the 
feath of the insured, which occurred on June 13, 1935. The face amount of the 
insurance, $5,000 has been paid. This action is for the recovery of an additional 
death benefit of $5,000 payable in the event of death by accidental means. 

Trial by jury resulted in a verdict for the plaintiffs. At the close of the 
plaintiffs’ evidence the defendant moved for a nonsuit, and at the close of all the 
*vidence for a directed verdict in its favor. Both motions were denied, subject 
to the defendant’s exceptions, and these exceptions raise the only question 
presented. Transferred by Lorimer, J. The facts are stated in the opinion. 

Emil Lemelin and Ernest R. D’Amours, both of Manchester, for plaintiffs. 
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Thorp & Branch, of Manchester (Fred’k W. Branch, of Manchester, orally), 
for defendant. 

Pace, Justice. 

The insured was employed at night in a garage at Manchester, but was 
permitted to sleep on the premises after midnight, unless he had calls for work. 
It does not appear whether his sleep was interrupted on the night of June 12. He 
returned home at half past seven on the morning of the 13th, attended church, 
went to bed at about 11, and was awakened at about 1:45 in the afternoon when 
two friends called to accompany him to Hampton Beach. Upon the view most 
favorable to the plaintiffs, the insured was not suffering from fatigue when he 
left home or when he entered the water after arrival at the beach. 

For about a half hour after getting to the beach, Simoneau and his friends, 
in their bathing suits, played “catch” with a tennis ball. Then the ball was thrown 
out into the sea, some 200 feet. One of the insured’s companions started to swim 
out for the ball but turned back after going part way. Simoneau, who had not 
before entered the water, went in and swam out to the ball. 

The water was not uncommonly rough. Its temperature was 54 degrees, cold, 
but not findably excessively so for the time and place. Simoneau was twenty-five 
years old, a_very strong man, in apparently good health and had never complained 
of illness. He was a powerful swimmer. é€ swam strongly to the ball, retrieved 
it and returned, swimming with equal strength half or two-thirds of the way to 
shore. Then, without any struggle that was observed, or any outcry that was 
heard, he disappeared in the water and was not again seen alive. About fifteen 
minutes after his disappearance, his body was located on the bottom of the sea 
and brought to shore. Attempts at resuscitation failed, and he was pronounced 
dead by physicians. The embalmer drew from the insured’s lungs and stomach 
a large quantity of water. 

[1] The crucial issue presented by the examination of the witnesses and the 
argument to the jury in behalf of the defendant was entirely simple and depended 
mainly upon conflicting expert medical opinion as to the immediate cause of death. 
Basing its claim upon testimony of a witness it produced, which might have been 
rejected by the jury, the defendant argued that Simoneau ceased to swim, turned 
upon his back and floated quietly for about a minute. Relying upon medical opinion, 
which the jury were also at liberty to reject, that the cause of death was heart 
disease, the defendant argued that “he lay over on his back, and while lying there, 
the burden on his heart was so great, too great for him to go on, and he simply 
died then and there and sank.” Instead of this theory of fidating, followed by 
death from heart disease, ending in sinking, the plaintiffs urged on the jury. from 
the opening of the trial, the view that the sinking happened first and was followed 
by drowning. The issue between these two views was clearly stated by the court 
to be the matter for decision both when the jury were impaneled and when the 
final instructions were given. The verdict established as fact the sequence urged 
by the plaintiffs. 

[2] The question thus presented is one of causation. The policy insured 
against death “as a result, directly and independently of all other causes, of bodily 
injuries, effected solely through external, violent and accidental means, of which, 
except in case of drowning or of internal injuries revealed by an autopsy, there 
is a visible contusion or wound on the exterior of the body.” The rest of the 
accident clause is not material here. The words “accidental means” in such 
a contract require that the cause of the injury shall be accidental. If such a cause 
be lacking, recovery will be denied. McGinley v. Insurance Company, 88 N.H. 
108, 184 A. 593. 

[3] Since the decision in 1861 of Trew v. Company, 6 Hurl. & N. 839, it 
appears never to have been doubted that drowning (asphyxiation in the water) is 
caused by external and violent means, or that it may be the result of accident. 
The defendant does not attempt to take a contrary position. It is bound by the 
authorities and the reference to drowning in its contract to the general proposition 
above stated. It however urges that the means of drowning in this instance were 
not accidental, that the voluntary action of the insured was the cause of the injury 
that produced death, and that volition deprived the means of accidental character. 
For authority the defendant relies chiefly upon McGinley v. Insurance Company, 
supra, and the two principal cases upon which we based that decision, United 
States, etc., Association v. Barry, 131 U.S. 100, 9 S.Ct. 755, 33 L.Ed. 60, and 
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Landress v. Insurance Company, 291 U.S. 491, 54 S.Ct. 461, 78 L.Ed. 934, 90 
A.L.R. 1382. 

In the McGinley Case the insured voluntarily drank “splits”, a mixture of 
alcohol and ginger ‘ale, in such quantities as to cause acute alcoholism and death. 
We denied recovery, since the circumstances were such that no reasonable man 
could say that the means, the taking of alcohol into the stomach, were accidental. 

In the Barry Case the insured voluntarily jumped from a platform to the 
ground, a distance of four or five feet. He was strong and in good physical 
condition. When he alighted he was injured in such manner as to suffer a stricture 
of the duodenum from which he died. The jury were told in substance that the 
means was the jumping, but that they might imquire whether there was “anything 
accidental, unforeseen, involuntary, unexpected” (page 759) in the act of jumping 
between the time the deceased left the platform and the time he alighted on the 
ground. ‘The term “accidental” was defined as meaning “ ‘happening by chance; 
unexpectedly taking place; not according to the usual course of things;’ or not 
as expected. In other words, if a result is such as follows from ordinary means, 
voluntarily employed, in a not unusual or unexpected way, then, | suppose, it cannot 
be called a result effected by accidental means.” 

The Supreme Court sustained the charge and the verdict for the plaintiff. 
“The two companions of the deceased jumped from the same platform, at the 
same time and place, and alighted safely. It must be presumed, not only that 
the deceased intended to alight safely, but thought that he would. The jury 
were, on all the evidence, at liberty to say that it was an accident that he did 
not.” The facts that the insured was in good health, that the height from which 
he jumped was only four or five feet, and that the two other men landed safely, 
were “all the evidence.” There was no direct evidence of what accidental means 
intervened to cause the injury, leaving the voluntary act of jumping colorless as 
to cause. But the jury were permitted to infer such a means from “all the evi- 
dence.” 

The Landress Case is rather peculiar to itself. It came up entirely on the 
pleadings. The plaintiff alleged, as the Court viewed it, no more than that the 
insured, being in good health, went golfing under such conditions of weather as 
he had before met with safety, and suffered sunstroke. There was no allegation, 
as there was allegation and proof in the Barry Case, that some accidental means 
intervened. There was, therefore, no case for the jury. The decision rests on 
a narrow, technical ground. For this and another reason later to be mentioned, 
it cannot help the defendant. 

It becomes at once apparent that there are some cases where the voluntary 
act is proximately causal and therefore nonaccidental; whereas there are other 
cases where the facts justify the conclusion that there has intervened between 
volition and injury some accidental means which deprives the voluntary act of 
character as proximate cause or makes it no more than the occasion for the injury. 
The inquiry therefore is whether some method is to be found which will deter- 
mine when there is a case for the jury in spite of the voluntary act of the insured 
in setting in motion a train of events ending in death. 

14, 5] The word “accidental” in the policy is to be given the meaning that 
the ordinary policy holder would attach to it. McGinley v. Insurance Company, 
supra, at page 109, 184 A. 593. The common meaning given by Webster will 
do as a test. “Happening by chance, or unexpectedly or not according to the 
usual course of things.” A similar definition, it will be noted, was adopted in 
the Barry Case. Applying this as a test, it is obvious that the woman who of her 
own volition took into her system a large quantity of “splits” did an act which 
in ordinary expectation or “according to the usual course of things” would cause 
injury. No reasonable man could infer that some accidental means intervened 
between her drinking and the injury; the inference was inescapable that her vol- 
untary act was the non-accidental cause of death, even though she did not intend 
the result or even expect it. 

In the Barry Case the application of the same test left a question of fact for 
the jury as to whether there was an accidental means independent of the volition 
of the insured. The Court thought it safe to assume that the deceased did not 
expect that he would be injured. It was necessary to assume that, or the result 
would have been expectable, leaving an inference of non-accidental means. The 
assumption was safely to be inferred from common knowledge of the operations 
of the average mind. Having made that assumption or inference, the Court was 
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ready to leave to the jury the question whether in fact there was, upon all the 
circumstances appearing, evidence that some unforeseen accidental means had 
intervened, That this latter could be inferred from ordinary experience is the 
striking thing about the Barry case, in which there was surely no evidence of the 
fact allowed to be inferred outside of the average experience of the three jumpers, 
and the average experience of men in general, as to the expectability of injury to 
a man in good health who jumped under the same circumstances. Whereas in the 
McGinley Case reasonable men could not infer the accidental means, they could 
do so in the Barry Case because it could be found that such jumping as was done 
did not in the “usual course of things” result in injury to a strong man in good 
health. 

The same test has been applied in the case of policies that except from cover- 
age injuries caused by “voluntary exposure to unnecessary danger,” which pre- 
sented the question in essence as we now have it. Scores of cases have been decided 
which arose under such clauses. The holding is almost unanimous that where the 
injury is the natural and expectable result of the voluntary act, and nothing 
unexpectable intervenes to cause the injury, the policy does not cover. But it does 
cover where either (1) the injury is not the natural and expectable result of the 
voluntary act or (2) something unforeseen occurs. 7 A.L.R. 1131, 1132. 

In this jurisdiction we have held “that a voluntary exposure to unnecessary 
danger or obvious risk, within the meaning of the policy, is a conscious or inten- 
tional exposure to a known risk, and not mere inadvertent or accidental one.” 
Whalen v. Casualty Company, 75 N.H. 297, 299, 73 A. 642, 643, 139 Am.St.Rep. 
695. The evidence in that case was that the insured crossed tracks in a railroad 
yard, making use of a path frequented by many people. The day was stormy. 
The insured looked before crossing, but saw and heard nothing. “This evidence 
was surely not so conclusive that reasonable men must find that the plaintiff 
consciously. and intentionally exposed himself to an unnecessary and obvious danger, 
and the court erred in withdrawing the question from the jury.” 


Views not distinguishable from those taken in the “voluntary exposure” cases 
have been taken under the “accidental means” policies. Much confusion is present, 
to be sure, and the decisions on similar facts reach contrary conclusions. But 
very high authority exists for reasoning in the same manner as in “voluntary 
exposure” cases. “An effect which is the natural and probable consequence of 
an act or course of action is not an accident, nor is it produced by accidental 
means, * * * On the other hand, an effect which is not the natural or probable 
consequence of the means which produced [preceded] it, an effect which does 
not ordinarily follow [under the circumstances] and cannot be reasonably antic- 
ipated from the use of those means, an effect which the ‘actor did not intend 
to produce and which he cannot be charged with the design of producing * * * 
is produced by accidental means.” Sanborn, Circuit Judge, in Western, etc., 
Association v. Smith, 8 Cir., 85 F. 401, 405, 40 L.R.A. 653. We have inserted 
in brackets words which to our mind are required to give the correct sense to 
language which may have been a bit broader than was intended. This case was 
cited with apparent approval in the Landress Case as one of involuntary intro- 
duction of germs. The immediately accidental means (germs) entered the body 
through an. abrasion caused by the voluntary wearing of new shoes. The 
reasoning of the case was that the abrasion was caused by accident and not, as 
claimed by the defendant, “in the ordinary course of things.” Since the abrasion 
was produced unexpectedly and without design, it was proper to infer that the 
cause of it was accidental, as in the case of slipping or piercing the foot with 
a shoe-nail while the shoe was being taken off. 

[6] Slipping under ordinary circumstances is regarded, by the ordinary man 
and courts alike, as caused by accidental means. It would take some courage 
for an insurer to face a judge and jury with the defence that the man who slipped 
was voluntarily walking, hence the slipping was non-accidental. That is at one 
extreme, just as the McGinley Case is ai the other. Between them there may 
be an infinite variety of cases, each presenting its own circumstances and its 
own issues of fact for the jury. If the result is disproportionate to the voluntary 
act, the jury may logically infer that something independent of the voluntary 
act is causal, Having an unusual result, it is scientific to search for something 
unusual as cause. If that something can be isolated and appears to be accidental 
in nature, the plaintiff’s case is secure. It is insecure only when an isolation 
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of the intervening cause proves it to be non-accidental. If it cannot be isolated 
successfully and remains unknown and unexplainable, it is still logical to infer 
that the unusual result is caused by an accidental means. 

The Barry Case, as already noted, followed this method. So did Western, 
etc., Association v. Smith, supra. The Landress Case, at page 496, 54 S.Ct. at 
page 462, contains these significant words: “Nor do we say that in other circum- 
stances an unforeseen and hence accidental result may not give rise to the infer- 
ence that the external means was also accidental.” The two cases referred to 
in this connection are Gustafson v. Insurance Company, D.C., 55 F.2d 235 and 
Jensma v, Assurance Company, 9 Cir., 64 F.2d 457. 

In the Gustafson Case the insured, while voluntarily engaged in a legal 
boxing match, received a blow on the chin, suffered a broken neck, and died. 
Recovery was permitted. The Court said (page 236): “Boxing we would class 
with football, basket ball, baseball, horseback riding, and the like, all of which are 
attendant with some risks of internal injury which may result in death. Just because 
a man engages in any one of these exercises or sports, it cannot he said that any 
injuries which he received in the course of any of these games or exercises 
were not accidental. Death in a boxing bout, as well as in a football game, is 
unusual and unexpected. No man has ordinarily any cause or reasonable ground 
to anticipate that when he engages in any of these games, death will result. If 
it does, it may truly be said to be both unexpected and not intended by any 
party to the game, and therefore accidental.” While the District Court was 
talking in terms of accidental results, the Supreme Court understood that the 
unconscious and correct method followed was to infer from the accidental result 
an accidental means, since the assumption of the voluntary act as a non-acci- 
dental cause was negatived by its ordinary inaptness to produce the death. 

The Jensma Case raised the point directly and with clarity. The insured 
voluntarily submitted to inoculation with a hay fever pollen extract. Somewhere 
in the ensuing course of events, he became infected with a germ, from the 
effects of which he died. Whether the infection came from the nurse’s hand 
or some other contaminated source did not appear. In other words, the means 
was wholly unexplained as to character, time and circumstances. The defendant 
insisted that the death must be shown to be the direct result of a bodily injury 
through accidental means, that it was not enough “that it was accidental in the 
sense that it could not reasonably have been anticipated.” The trial judge 
had been troubled by this very doubt, for evidence was entirely lacking to 
show just how the fatal infection occurred. 


The Circuit Court of Appeals thus answered the claim of the defendant 
that the voluntary submission to the injection precluded recovery. “But the 
introduction of the death-dealing organisms into his system was an ‘unforeseen 
or unexpected circumstance which interfered with or obstructed the usual course 
of’ the treatment to which he had thus voluntarily submitted.” (page 460) The 
further doubts of the trial judge were thus allayed: “As we have already inti- 
mated, we need not know at what precise instant of time, by what precise 
instrumentality, or through what precise avenue the deadly organisms entered 
the insured’s body; for it is in the very nature of an accident that its exact 
causes should not be susceptible of mathematical demonstration. All the sub- 
stantial evidence requires the conclusion that death was the result of violent, 
external, and accidental means, and there is no substantial evidence to the 
contrary.” 

|7] The immediate means of the death of Simoneau was his sinking below 
tlhe surface of the water. If he sank by accident, the plaintiffs are entitled to 
recover. What produced the sinking? Reasonable men were not bound to find 
that the voluntary entering of the water was the cause. There are few stron 
swimmers who sink after voluntarily entering the water. It may then be taleneed 
that Simoneau sank because of an accidental cause unless (1) the entry into 
the water was under such circumstances that in the usual course of events the 
sinking was expectable, or (2) some non-accidental means appears to have inter- 
vened. As to the former, even if the defendant had clearly raised that question, 
it would have been for the jury. As to the latter there was no evidence of any 
such means except the defendant’s evidence that the sinking was caused by 
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death from heart disease. That evidence was properly submitted to the jury, 
and it was rejected. There was no error in the rulings of the trial judge. 
Judgment on the verdict. 
Branch, J., did not sit; the others concurred. 


EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES v. KAPLAN et al. 
Supreme Court, Special Term, New York County. June 9, 1938. 
5 New York Supplement 154. 
1. RESCISSION. 


An insurer could maintain an action to have disability and double indemnity 
provisions in policies rescinded, even though life insurance provisions as well 
as double indemnity and disability features contained therein constituted a 
single contract. 

(For other cases, see Insurance, Dec. Dig. § 249.) 


2. MISREPRESENTATION. 

An insurer could obtain a decree rescinding disability and double indemnity 
provisions in life policies because of allegedly false representations in applica- 
tion without establishing that representations were made with actual intent to 
deceive or that they materially affected the acceptance of the risk, since even 
an innocent misrepresentation is sufficient to warrant rescission if it is material 
as an inducement to issue the policy. Insurance Law, §§ 58, 107. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

3: APPLICATION. 

An insurer’s right to have disability and double indemnity provisions in 
life policies rescinded because of allegedly false representations in application 
was not defeated on ground that photostatfc copies of application did not 
comply with statute requiring every printed portion of policy and all indorse- 
ments and attached papers to be printed in not less than ten point type, since, 
even if statute applies to life policies, photostatic copies of applications are 
not within purview thereof. Insurance Law, § 107(b). 


(For other cases, see Insurance, Dec. Dig. § 133[2].) 


Action by the Equitable Life Assurance Society of the United States against 
Emanuel M. Kaplan and others for a judgment declaring rescinded and null and 
void the disability and double indemnity provisions contained in three life 
pclicies, and the double indemnity provisions in a fourth policy. 

Judgment for plaintiff. 

Alexander & Green, of New York City, for plaintiff. 

Goldstein & Goldstein, of New York City, for defendants. 

Corio, Justice. 

Plaintiff ‘insurance company instituted this action to recover judgment 
declaring rescinded and null and void the disability and double indemnity pro- 
visions contained in three policies, and the double indemnity provision in a 
fourth policy, issued by it to the defendant Emmanuel Kaplan, because of alleged 
false representations made by defendant in response to questions submitted to 
him when applying for such policies. The slnet eaaenel on the trial, both oral 
and documentary, incontrovertibly indicates the falsity of the representations 
and the materiality thereof; and on those questions the decision of the court is 
in favor of the plaintiff. 

[1] Defendant, in contesting the right of the plaintiff to the relief sought, 
raised the following questions, which are disposed of as follows: 

I. May plaintiff, regardless of the truth or falsity of the alleged misrep- 
resentations, maintain this action in view of the fact that the life insurance 
provisions, as well as the double indemnity and disability features contained 
therein, constitute a single contract? 

This question, as defendant now apparently concedes, has been decided 
adversely to his contention by the appellate courts in such cases as Rhine v. 
New York Life Ins. Co., 273 N.Y. 1, 6 N.E.2d 74, 108 A.L.R. 1197; Equitable 
Life Assurance Soc. of United States v. Kushman, 276 N.Y. 178, 11 N.E.2d 719; 
and Rubin v. Metropolitan Life Ins. Co., 251 App. Div. 382, 296 N.Y.S. 908, and 
no further discussion of the matter is essential here. 

II. Has plaintiff presented such facts as would warrant the court in equity 
and good conscience to order partial rescission? The answer to this question 





Life | Phoenix Mut. Life Ins. Co. v. Felig et al 1027 


is found in the facts, which by the overwhelming weight of evidence are resolved 
in plaintiff's favor, The equities are plainly with the insuring company in this 
case. 

[2] III. May plaintiff obtain a decree of partial rescission without establish- 
ing that the false representations were made with actual intent to deceive or 
that they materially affected the acceptance of the risk or the hazard assumed 
by the insurer? Defendant contends that Section 107 of the Insurance Law, 
and not Section 58, controls this phase of the case. Whichever section applies, 
the courts have clearly held that even an innocent misrepresentation is sufficient 
ii material as an inducement for the issuance of the policy. Eastern Dist. Piece 
Dye Works v. Travelers’ Ins. Co., 234 N.Y. 441, 138 N.E. 401, 26 A.L.R. 1505; 
Manhattan Life Ins. Co. v. Schwartz, 274 N.Y. 374, 381, 9 N.E.2d 16; Geer v. 
Union Mutual Life Ins. Co., 273 N.Y. 261, 7 N.E.2d 125. In any event, there 
would be no difficulty in finding upon the facts here presented that defendant’s 
statements were made with intent to deceive and materially affected the 
acceptance of the risk and the hazard assumed. 

[3] IV. Is plaintiff’s right to recover defeated by the alleged failure to 
comply with Section 107, subd. b, of the Insurance Law, requiring every printed 
portion thereof and all endorsements and attached papers to be plainly printed 
in not less than ten point type? The photostatic copies of defendant’s applica- 
tions did not comply with this section. It is at best doubtful if Section 107 
applies to life insurance policies, but even if it does, the photostatic copies of 
defendant’s own application are not within the purview of the section, and 
defendant has in no manner been prejudiced by the reproduction by photo- 
graphic process rather than in print of questions and answers he then represented 
and still claims to be true. 

Judgment is directed for the plaintiff. Findings have been passed upon. 
Submit judgment on notice. 


PHOENIX MUT. LIFE INS. CO. v. FELIG et al. 
Supreme Court, Appellate Division, First Department. June 10, 1938. 
5 New York Supplement (2d) 170. 
1. STATUTORY PROVISIONS. 

The statute providing that, in absence of an election, dividends on any policy 
issued after January 1, 1907, should be devoted to purchase of paid-up additions to 
policy, had no application in determining right to accumulated dividends on life 
policies issued in 1905. Insurance Law, § 83. 

(For other cases, see Insurance, Dec. Dig. § 4.) 

2. The statute providing that beneficiary should be entitled to proceeds of insur- 
ance policies as against creditors and representatives of insured is not to be construed 
retrospectively so as to affect rights of preexisting creditors. Insurance Law, § 55-a. 

(For other cases, see Insurance, Dec. Dig. § 4.) 


4. DIVIDEND. 


The statute providing that beneficiary should be entitled to proceeds of insur- 
ance policies as against creditors and insured’s representatives did not apply to 
accumulated dividends under life policies which were issued prior to passage of 
statute, and which provided that dividends should be paid to insured or assigns on 
demand. Insurance Law, § 55-a. 

(For other cases, see Insurance, Dec. Dig. § 4.) 

Appeal from Supreme Court, New York County. 

Interpleader action by the Phoenix Mutual Life Insurance Company against 
Elias M. Felig, as administrator cum testamento annexo of the estate of Marc Klaw, 
deceased, and another, to determine the right to the proceeds of two policies of insur- 
ance on the life of Marc Klaw, deceased. From an order of the Supreme Court, 
New York county, entered January 20, 1938, 165 Misc. 691, 1 N.Y.S.2d 391, granting 
to defendant Alonzo Klaw, as committee of the person and estate of Marc Klaw, 
Jr., incompetent, judgment upon the pleadings, and from the judgment made and 
entered upon that order on January 21, 1938, directing a judgment for the defend- 
ant Alonzo Klaw, as committee, and directing that the treasurer of the City 
of New York pay to the defendant Alonzo Klaw the sum of $3,724.51, with interest 
accumulations, the first-named defendant appeals. 





102d The Insurance Law Journal, Vol. 91 [Oct., 1938 


Order and judgment reversed and judgment directed in favor of the first named 
defendant. 

Argued before O'Malley, Untermyer, Dore, Cohn, and Callahan, JJ. 

Goldstein & Goldstein, of New York City (David Goldstein, of New York City, 
of counsel; Thomas Gold Frost, of New York City, on the brief), for appellant. 

Mortimer Fishel, of New York City, for respondent. 

Stanley F. Hemlin, of New York City, Special Guardian for Marc Klaw, Jr., 
incompetent. 

Hollander & Bernheimer, of New York City (Harry T. Zucker, of New York 
City, of counsel; Sydney J. Schwartz, of New York City, on the brief), for National 
Surety Corporation, amicus curiae. 

CALLAHAN, Justice. 

In 1905 plaintiff issued two policies of insurance on the a of Marc Klaw in the 
sums of $15,000 and $10,000, respectively. Marc Klaw, Jr., a son of the insured, 
was named as beneficiary therein. The insured died in 1936. The policies had been 
fully paid up in 1925. After the last mentioned date, and before the death of the 
insured, dividends had been allowed to accumulate on the policies in the hands of 
the insurance company aggregating $3,724.51. Plaintiff has deposited these moneys 
in court to the credit of the action. The deposit is claimed both by the administrator 
c. t. a. of the estate of the insured, and the Committee of the beneficiary who is 
incompetent. 

The policies provide: 

“While this policy is in force under its original conditions it will participate in 
the Company’s annual distribution of surplus, provided the premiums due during the 
the next policy year are paid, and the apportioned surplus will be applied only in 
reduction of such premiums or paid to the insured or assigns on demand,” 

No premiums were due on the policies when the dividends accumulated, nor 
were any payable thereafter. The policies contained no provisions for the payment 
of anything to the beneficiary other than the face amount thereof in twenty equal 
installments, with the provision that like payments should continue during the life- 
time of the beneficiary. 

There were no provisions in either policy for the payment of any accumulations 
to the beneficiary, except that they provided for the payment to him of interest on 
the reserve value of unpaid instalments after the death of the insured. 

The policy expressly provided that the accumulated dividends were to be paid 
to the insured, where no premiums were due. 

[1] Because the policies were issued in 1905, Section 83 of the Insurance Law 
requiring that, in the absence of an election, dividends on any policy issued after 
January 1,:1907, must he devoted to the purchase of paid-up additions to the policy, 
has no application. 

The representatives of the beneficiary contend that the accumulated dividends 
should be paid to the beneficiary because of the provisions of Section 55-a of the 
Insurance Law. That statute provides, in substance, that the beneficiary shall be 
entitled to the proceeds and avails of insurance policies as against creditors and 
representatives of the insured. The statute, however, did not take effect until the 
year 1927—long after the issuance of the policies in suit. 

[2] It is well settled law that Section 55-a of the Insurance Law is not to be con- 
strued restrospectively, so as to affect the rights of preexisting creditors. Addis v. 
Selig, 264 N.Y. 274, 190 N.E. 490, 92 A.L.R. 1384; In re Messinger, 2 Cir., 29 i 2d 
158, 68 A.L.R. 1205; certiorari denied Reilly v. Messinger, 279 U.S. 855, 49 S.Ct. 35], 
73 L.Ed. 996. 


[3] Though the statute, by its terms, is applicable to policies “heretofore or 
hereafter issued”, it would seem clear that it was not intended to affect vested rights 
or to alter the effect of express provisions in policies issued prior to its passage. 
Unless the statute be so construed, its constitutionality would be extremely doubtful. 
Accordingly, we are required to hold that Section 55-a had no application to the 
accumulated dividends involved herein which under a contract made before the pass- 
age of that law were the property of the insured and thus became part of his estate 
at the time of his death. 

The present pleadings do not disclose whether or not any testamentary disposi- 
tion was made of these dividends. Even if no such disposition was made of 
them, we are of the opinion that Section 55-a was not intended as a statute of 
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distribution, so as to direct payment to a policy beneficiary of moneys, which, in 
the absence of the statute, under the contract of insurance would be distributed 
as part of the estate of the insured. 

In Manufacturers’ Trust Co. v. Equitable Life Assurance Society of United 
States, 244 App.Div. 357, 279 N.Y.S. 457, this court considered the question whether 
an insurance company was required to apply accumulated dividends to the payment 
of policy premiums, in order to prevent the lapsing of a policy. The insured had 
elected to allow dividends to accumulate at interest. This court held that, because 
of such election, the fund accumulated from dividends was the property of the 
insured, and the company had no right to make any disposition thereof, except in 
accordance with the insured’s instructions. The opinion in that case stated that such 
accumulation would become payable to the estate of the insured when the policy 
matured on the insured’s death. Although such statement may have been unnecessary 
to the decision of that case, it correctly states the law applicable to the present situa- 
tion, i. e., dividends payable under policies issued before the passage of Sections 
55-a and 83 of the Insurance Law, in which policies it was agreed that dividends 
were to be the property of the insured. 

In 242 West 38th Street Corporation v. Meyrowitz, 248 App.Div. 708, 290 
N.Y.S. 109, this court affirmed an order of Special Term, 162 Misc. 488, 293 N.Y.S. 
708, which held that Section 55-a of the Insurance Law did not exempt from the 
claims of creditors dividends which were payable to an insured on demand. The 
record there disclosed that the insured under an option contained in the policy had 
directed that the company hold the dividends for his account. Although that case, 
unlike the present one, involved a dispute between a creditor and a beneficiary, it 
was a holding to the effect that contract provisions prevailed when not in conflict with 
statutory requirements. 

New York Plumbers Specialties Co. v Stein, 140 Misc. 161, 250 N.Y.S. 220, 
relied on by the respondent, is readily distinguishable because of the difference in the 
policy provisions involved. There the policies were issued after the passage of Sec- 
tion 55-a. They provided that the dividends were to be applied towards purchase of 
additional insurance, if the insured did not make any other election. They also pro- 
vided that any additional insurance or accumulated dividends unpaid at the maturity 
of the policy were to be payable to the beneficiary. Under such circumstances, the 
holding that the dividends went to the beneficiary rather than to the creditors of the 
insured was in accord with the policy requirements, as well as those of the statute. 

Although Section 55-a is to be liberally construed as a statute of exemption 
(Chatham & Phenix Nat. Bank & Trust Co. v. Crosney, 251 N.Y. 189, 167 N. E. 217), 
it may not be construed to alter vested contractual rights. 

Under the circumstances here disclosed, the contract provisions prevail and the 
dividends are to be paid to the estate of the insured. 

The judgment and order should be reversed without costs, and judgment directed 
in favor of the defendant-appellant, Elias M. Felig, as administrator c. t. a., of Mare 
Klaw, deceased, for the sum of $3,724.51 with interest accumulations, without costs. 

Order and judgment unanimously reversed without costs, and judgment directed 
in favor of the defendant-appellant, Elias M. Felig, as administrator c. t. a. of Mare 
Klaw, deceased, for the sum of $3,724.51 with interest accumulations, without costs. 
Settle order on notice. All concur. 


BENEDETTO v. METROPOLITAN LIFE INS. CO. et al. 
Supreme Court, Appellate Term, First Department. May 13, 1938. 
5 New York Supplement (2d) 272. 
RIGHT OF RECOVERY. 

One having no right under life insurance policy to payment by insurer can- 
not maintain action thereunder for amount payable on insured’s death, though 
plaintiff’s name was inserted in check given in payment thereof. 

(For other cases, see Insurance, Dec. Dig. § 624[6].) 


Appeal from Municipal Court, Borough of Manhattan, First Department. 

Action; by Teresa Benedetto against the Metropolitan Life Insurance Com- 
pany and another to recover the amount payable under a life insurance policy 
on insured’s death. From a judgment for plaintiff, defendants appeal. 

Reversed and complaint dismissed on the merits. 

Argued April term, 1938, before Hammer, Shientag, and Noonan, JJ. 
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Tanner, Silleocks & Friend, of New York City (Herbert F. Garrick, of New 
York City, of counsel), for appellants. 

A. Joseph Bitsky, of New York City, for respondent. 

Per Curiam. 

Plaintiff, having no right under the policy to payment by the defendant 
coippany, cannot now maintain this action under the policy for the amount pay- 
able on death. The fact that her name was inserted in the check given in pay- 
ment creates no greater rights in her. ; 

Judgment reversed with $30 costs and complaint dismissed on the merits 
with costs. 

All concur. 


— 


WILSON v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Term, First Division. May 27, 1938. 
5 New York Supplement (2d) 310. 
MATERIALITY. ; 


Insured’s representation in application for life insurance policy that he had 
not been patient at hospital was material as matter of law, as respects questions 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal from City Court of New York, Trial Term. 

Action by Orielee Wilson against the Metropolitan Life Insurance Com- 
pany on a life insurance policy. From a judgment on a verdict for plaintiff and 
so much of a resettled order as denied costs to defendant on dismissal of one 
cause of action, —— Misc. ——, 4 N.Y.S.2d 147, defendant appeals. 

Judgment, so far as appealed from, reversed, new trial limited to certain 
issue ordered, and order denying costs affirmed. 

Argued May term, 1938, before Lydon, Frankenthaler, and Noonan, JJ. 

Tanner, Sillcocks & Friend, of New York City, (William B. Moore and 
John A. Meyer, both of New York City, of counsel), for appellant. 

George E. Wanderman, of New York City (Philip Gelfand, of New York 
City, of counsel), for respondent. 

Per Curiam. 

The trial judge erred in submitting to the jury for its decision the question 
whether the representation relied upon by defendant was material. The repre- 
sentation, if the insured had been a patient at the New York Hospital, was as 
matter of law material. Geer v. Union Mutual Life Ins. Co., 273 N.Y. 261, 7 
N.E.2d 125. 

Judgment, so far as appealed from, reversed, and a new trial ordered, limited 
to the issue whether the assured was the Walter Wilson that had been treated 
at the New York Hospital as claimed in the defense. Order affirmed. All 
concur. 


McGUIRE v. TRAVELERS INS. CO. 
Supreme Court, Appellate Term, First Department. May 27, 1938. 
5 New York Supplement (2d) 343. 

SUICIDE. a 

Evidence was insufficient to sustain finding that insured met death by accident 
and sufficiently established death by suicide so as to limit recovery on life policy 
to return of premiums paid. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

Appeal from City Court of New York, New York County. 

Action on a life policy by Martha McGuire against the Travelers Insurance 
Company. From a judgment for the plaintiff, 166 Misc. 215, 2 N.Y.S.2d 83, defend- 
ant appeals. 


Judgment modified by reducing it to the sum of $54.90 and, as modified, 
affirmed. 


Argued May term, 1938, before Lydon, Frankenthaler, and Noonan, JJ. : 
Moran, Galli & McGlinn, of New York City (John G. Donovan and Louis 
P. Galli, both of New York City, of counsel), for appellant. 
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Maxwell. M. Booxbaum, of New York City (Frederick E. Weinberg, of New 
York City, of counsel), for respondent. 

Per Curiam. 

The finding that the insured met his death by accident is not sustained by 
the evidence, which clearly establishes suicide. 

Judgment modified by reducing same to the sum of $54.90, and as modified 
afirmed, without costs. 


EQUITABLE LIFE ASSUR. SOC, OF UNITED STATES v. 
SCHUSTERMAN et al. 
Supreme Court, Appellate Division, First Department. June 24, 1938. 
5 New York Supplement (2d) 368. 
1, MATERIALITY. 


False representations in an application for a life policy, if material, will void 
policy, if it is contestable. 

(For other cases, see Insurance, Dec Dig. § 253.) 

2. INCONTESTABILITY. 

Where the incontestable clause in a life policy expressly excludes from its effect 
the disability and double indemnity provisions. false representations made on applica- 
tion for policy or for its reinstatement, if material, will avoid those provisions. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

3. MISREPRESENTATION. 

A misrepresentation in procuring insurance is “material” where it substantially 
thwarts purpose for which information is demanded and induces action which 
insurer might otherwise not have taken, and test is whether insurer was prevented 
from exercising choice of accepting or rejecting application on disclosure of facts 
which might reasonably affect choice and not whether insurer might have issued 
policy even if information had been furnished. 

(For other cases, see Insurance, Dec. Dig. § 255.) 

4. MISREPRESENTATION. 

Evidence that insured applying for reinstatement of life policy represented that 
he was in good health and had not consulted any physician, and that insured had 
consulted a physician on thirty-six occasions within four years preceding date of 
application for reinstatement relative to his heart, glycosuria, and concussion of the 
brain suffered in an accident showed that reinstatement was procured by “material 
misrepresentations,” and reinstatement was void with respect to disability and 
double indemnity provisions where incontestable clause did not apply to those pro- 
visions. 

(lor other cases, see Insurance, Dec. Dig. § 370.) 

Appeal from Supreme Court, New York County. ; 

Action by the Equitable Life Assurance Society of the United States against 
Samuel Schusterman and another to rescind the reinstatement of a life policy issued 
by plaintiff to the extent of having the disability and double indemnity provisions 
thereof declared null and void. From so much of a judgment of the Supreme Court, 
New York county, entered on a decision, as dismissed the third and fourth causes ot 
action of the amended complaint on the merits, plaintiff appeals. aot. 

Judgment so far as appealed from reversed, and judgment directed for plaintiff 
in accordance with opinion. 

Argued before Martin, P. J., and Glennon, Dore, Cohn, and Callahan, JJ. 

\lexander & Green, of New York City (James D. Ewing, of New York City, of 
counsel), for appellant. 

Lawrence S. Timen, of New York City, for respondents. 

Conn, Justice. 


This appeal relates solely to plaintiff's cause of action to rescind the reinstate- 
ment of a life insurance policy issued by plaintiff insurance company to the extent 
. the disability and double indemnity provisions thereof declared null and 
void. 

The policy was originally issued on January 19, 1928, on the life of defendant, 
Samuel Schusterman. The other defendant, Sadie Schusterman, was the beneficiary 
named therein. The policy lapsed for non-payment of premium which became due on 





1032 The Insurance Law Journal, Vol. 91 [Oct., 1938 


March 18, 1933; it contained a one-year incontestable clause. Concededly, the rein- 
statement of the life insurance coverage was not open to dispute. However, the 
incontestability clause did not apply to its disability and double indemnity provisions, 

It is claimed that in order to induce plaintiff to reinstate the policy on June 5, 
1933, the insured, Samuel Schusterman, falsely represented that he was in good 
health, had no illness, had not consulted any physician and that there had been no 
change in the health of his family since the policy had originally been issued on 
January 19, 1928. 

On the trial the plaintiff proved that within the four years preceding the date of 
the application for the reinstatement of the policy, the insured had consulted Dr. 
Marcus on thirty-six occasions. At the first consultation on July 2, 1929, this doctor 
testified he had the impression that the insured had toxic angina; that four of the 
other consultations thereafter, three of whicl: were within eight months of the date 
of the application for reinstatement, related to the insured’s heart. On seven of 
the occasions, within a period of a year, the insured was found to be suffering from 
glycosuria, that is, sugar in the urine. Moreover, within two months of the applica- 
tion for reinstatement the insured had met with an accident resulting in concussion 
of the brain for which he had consulted and had been treated by Dr. Marcus on 
seven occasions. 

Defendants assert that the ailments described were trivial in their nature or were 
ailments of which the plaintiff had notice at the time of the issuance of the policy. 
As for the glycosuria, defendants call attention to the fact that in the medical exam- 
iner’s statement attached to the policy in suit it was noted thereon that the insured 
had ee been * ‘rated” by the Metropolitan Life Insurance Co. in 1919 for 

“sugar in his urine.” There was evidence adduced that glycosuria was known 
satiate to persist eis life. Defendants, therefore, argue that plaintiff must 
have known that this condition continued since the issuance of its policy. 

Plaintiff's doctor testified that the mere mention in the application that defendant 
had been rated in 1919 by the Metropolitan Life Insurance Co. for sugar in his urine 
was not something which would compel the plaintiff insurance company to decline 
the insurance on defendant’s life. This physician said that glycosuria was merely a 
symptom of diabetes. He further pointed out that in 1928, when the insured applied 
for the policy, he represented that he was not receiving any medical treatment for 
the sugar in his urine. If he had, the plaintiff insurance company might have regard- 
ed it as more than a mere symptom, Plaintiff thus suggests that there is a differ- 
ence between glycosuria which does not require treatment and a form of the disease 
which necessitates medical care. 

The insured testified that he had felt well during the period in question, had 
attended work daily and was never informed by Dr. Marcus prior to the rein- 
statement of the policy that he had heart trouble. There was also proof that the 
insured fully recovered from the effects of the accident. ; 

{1, 2] The law is well grounded that false representations in an application 
for a policy of insurance, if material, will void the policy, if it is contestable. 
Geer v. Union Mutual Life Ins. Co., 273 N.Y. 261, 7 N.E.2d 125; Anderson v. 
Etna Life Ins. Co., 265 N.Y. 376, 193 N.E. 181; Nowak v. Brotherhood of 
American Yeomen, 252 N.Y. 465. 169 N.E. 647; Travelers’ Ins. Co. v. Pomerantz, 
246 N.Y. 63, 158 N.E. 21. Where, as in this case, the incontestable clause in the 
policy expressly excludes from its effect the disability and double indemnity pro- 
visions, false representations made upon the application for a policy of insurance 
or for its reinstatement, if material, will avoid these provisions. Manhattan Life 
Ins. Co. v. Schwartz, 274 N.Y. 374, 9 N.E.2d 16; Apter v. Equitable Life Assur- 
ance Society of United States, 271 N.Y. 653, 3 N.E.2d 469; Steinberg v. New 
York Life Ins. Co., 263 N.Y. 45, 47, 188 N.E. 152, 90 A.L.R. 642. 

[3] In the recent case of Geer vy. Union Mutual Life Ins. Co., supra, Judge 
Lehman, writing for the majority of the Court, said at page 271, 7 N.E.2d at 
page 129: 

“* * * Misrepresentation in an answer, by affirmation of an untruth or by 
suppression of the truth, is material where it ‘substantially thwarts the purpose 
for which the information is demanded and induces action which the insurance 
company might otherwise not have taken.’ The test is whether ‘failure to state 
the truth where there was duty to speak prevented the insurance company from 
exercising its choice of whether to accept or reject the application upon a dis- 
closure of all the facts which might reasonably affect its choice.’ The question is 
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‘not whether the company might have issued the policy even if the information 
had been furnished; the question in each case is whether the company has been 
induced to accept an application which it might otherwise have refused.’ ” 

[4] Applying these principles to the facts established on the trial, we think 
there can be no doubt that if the insured had disclosed the consultations with his 
physician and the purpose thereof, such information might reasonably have affected 
the choice of plaintiff in acting upon the application for reinstatement. 

The reinstatement of the policy having been procured by material misrepre- 
sentations, with respect to the disability and double indemnity provisions of the 
said policy, such reinstatement is null, void and of no effect. So much of the 
judgment herein, therefore, as dismisses the third and fourth causes of action of 
the complaint should be reversed and judgment granted plaintiff declaring the 
reinstatement of the disability and double indemnity provisions contained in the 
policy rescinded and null and void as of March 18, 1933, and reforming the policy 
by directing the elimination of the said provisions therefrom. 

The judgment so far as appealed from should be accordingly reversed, with 
costs to the appellant, and judgment directed for the plaintiff in accordance with 
this opinion. 

Judgment, so far as appealed from, unanimously reversed with costs and 
judgment directed for the plaintiff in accordange with opinion. Settle order on 
notice, reversing findings inconsistent with this determination, and containing such 
new findings of fact proved upon the trial as are necessary to sustain the judg- 
ment hereby awarded. All concur. 


DIX v. MODERN WOODMEN OF AMERICA et al. No. 6533. 
Supreme Court of North Dakota. June 17, 1938. 
280 Northwestern Reporter 663. 
CANCELLATION. 


A beneficiary society could cancel beneficiary certificate providing that cer- 
tificate should be void if insured engage1 in sale of intoxicating liquors for 
beverage purposes without insured having been convinced of the offense of 
engaging in illegal sale of intoxicating liquors, where insured did in fact so 
engage, 

(For other cases, see Insurance, Dec. Dig. § 748.) 


Syllabus by the Court. 

1. When a beneficiary certificate is issued by the Modern Woodmen of 
America conditioned that the certificate shall be absolutely null and void, that 
all liability of the society upon such certificate shall be extinguished, and the 
insured shall forfeit all his membership in the society in case insured there- 
after engages in the sale of intoxicating liquors for beverage purposes, it is not 
necessary that the defendant be convicted of the offense of engaging in the 
liquor traffic or in the illegal sale of intoxicating liquors before the rights of 
the insured are cancelled. It is sufficient if it be a fact that he did so engage 
in such traffic. 

2. Where the defendant is charged with a felony and upon his plea of 
guilty is sentenced to serve a term in the penitentiary and such judgment has 
been enforced and satisfied, the trial court has no jurisdiction to entertain an 
ex parte application to set aside the judgment of conviction on the ground of 
the alleged mental incompetency of the defendant at the time of the commission 
if the offense. All proceedings of the trial court under such an application are 
a nullity. 

3. In this action, brought to recover under the terms of the benefit certificate 
heretofore described, the beneficiary is bound by the admissions of the insured 
in certain criminal actions referred to herein and showing him to have been 
engaged in the liquor traffic in violation of the terms of his benefit certificate. 
and by the voluntary confession of the insured that he had engaged in the 
trafic in violation of the terms and conditions of his certificate. 

Appeal from District Court, Renville County; John C. Lowe, Judge. 


Action by Edward Dix against the Modern Woodmen of America and 
another. From a judgment for the plaintiff, the named defendant appeals 

Reversed and dismissed. 

C. D. Aaker, of Minot, and Nelson C. Pratt, of Omaha, Neb., for appellant 

Henry FE. Johnson, of Minot, for respondent. 
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WRIGHT v. METROPOLITAN LIFE INS. CO. 
Court of Appeals of Ohio, Cuyahoga County. Nov. 22, 1937. 
15 Northeastern Reporter (2d) 970. 
PERMANENT DISABILITY. 

Where policy’s permanent total disability clause required monthly pay- 
ments by insurer to insured on proof, three months after beginning of total 
disability, that insured was permanently and totally disabled, and insured sub- 
mitted reasonable proof of such disability, but insurer refused to make monthly 
payments, claiming disability was temporary, insurer was liable for payments 
from date of inception of disability until date of recovery, even though insured 
recovered completely before any payments were made. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Syllabus by the Court. 

Where an insurance contract contains a permanent total disability clause 
requiring the insurer to make monthly payments to the insured upon proof, 
three months after the beginning of the total disability, that insured is perman- 
ently and totally disabled, the reasonable proof of such is submitted but insurer 
refuses to make payments, claiming the disability is temporary, the insurer is 
liable for the stipulated payments from the date of the inception of the disabil- 
ity until the date of recovery, even though the insured recovers completely 
before any payments are made. Rose v. New York Life Ins. Co., 127 Ohio St. 
265, 187 N.E. 859, distinguished. 

Terrell, J., dissenting. 

Action by one Wright against the Metropolitan Life Insurance Company 
to recover certain benefits under a total and permanent disability provision in 
a contract of insurance entered into by the plaintiff and defendant. From a 
judgment in favor of the plaintiff, the defendant appeals.—[Editorial Statement. | 

Judgment affirmed. 

Foote, Bushnell, Burgess & Chandler, of Cleveland, for appellant. 

a H. McNeal, of Cleveland, for appellee. 

IEGHLEY, Judge. 

Plaintiff instituted an action in the Municipal Court of Cleveland to recover 
certain benefits under a total and permanent disability provision attached to a 
contract of insurance entered into by and between plaintiff and defendant on 
or about December 2, 1929. The trial below was had upon an agreed statement 
of facts and resulted in a judgment for plaintiff. The case is now here for 
review on an appeal on questions of law. 

The pertinent provisions of the policy read as follows: 

“Hereby agrees, that upon receipt by the Company at its Home Office in 
the City of New York of due proof, on forms which will be furnished by the 
Company, on request, that the insured has, while said Policy and this Supple- 
mentary Contract are in full force and prior to the anniversary date of said 
Policy nearest to the sixtieth birthday of the insured become totally and per- 
manently disabled as the result of bodily injury or disease occurring and origi- 
nating after the issuance of said Policy, so as to be prevented thereby from 
engaging in any occupation or performing any work for compensation or profit, 
and that such disability has already continued uninterruptedly for a period of 
at least three months, it will, during the continuance of such disability,— 

“1, Waive the payment of each premium falling due under said policy and 
this Supplementary Contract, and, ' 

“2. Pay to the insured, or a person designated by him for the purpose, or 
if such disability is due to, or is accompanied by, mental incapacity, to the 
beneficiary of record under said policy, a monthly income of $10.00 for each 
$1000.00 of insurance, or of commuted value of installments, if any, under said 
Policy. 

“Such waiver shall begin as of the anniversary of said Policy next succeed- 
ing the date of the commencement of such disability, and such payments shall 
begin as of the date of the commencement of such disability, provided, how- 
ever, that in no case shall such waiver begin as of any such anniversary occur- 
ring, nor shall such payments begin as of a date, more than six months prior to 
the date of receipt of the required proof. 

“Notwithstanding that proof of disability may have been accepted by the 
Company as satisfactory, the insured shall at any time on demand from the 
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Company, furnish due proof of the continuance of such disability but after such 
disability shall have continued for two full years the Company will not demand 
such proof more often than once in each subsequent year. If the insured shall 
fail to furnish such proof, or if the insured shall be able to perform any work 
or engage in any business whatsoever for compensation or profit, the monthly 
income herein provided shall immediately cease and all premiums thereafter 
falling due shall be payable according to the terms of said Policy and of this 
Supplementary Contract.” 

Plaintiff seeks to recover benefits for total and permanent disability for the 
period extending from October 18, 1931, to July 18, 1932. A proof of claim was 
duly filed on or about February 8, 1932, in compliance with the terms of the 
policy. It is stipulated that plaintiff became totally disabled on October 18, 
1631, and that such disability continued to July 18, 1932. 

On February 5, 1932, plaintiff was examined on behalf of defendant by Dr. 
Allison who reported to his company that he did not know whether plaintiff 
was totally and permanently disabled. 

On February 8, 1932, at about the same time the proof of claim was filed, 
plaintiff submitted to defendant a written statement of Dr. Gilbert concerning 
his illness, in which Dr. Gilbert stated that plaintiff was totally and permanently 
disabled. On Merch 28, 1932, plaintiff submitted to defendant a letter of Dr. 
Gilbert to the effect that his disability has been complete up to date. 

On April 22, 1932, Dr. Gilbert made a statement that plaintiff was probably 
permanently disabled. 

On May 9, 1932, Dr. Allison reported to his company that the disability of 
piaintiff was temporary, and that he would probably be able to resume his work 
in three months. 

It is contended by defendant that this constitutes a temporary disability and 
there is no liability therefor under this contract of insurance. 

Defendant contends that the case of Rose v. New York Life Ins. Co., 127 
Ohio St. 265, 187 N.E. 859, is controlling and determinative of the question 
involved in this action. It is our view that this case is not in point. In the 
Rose Case the policy provided that the insured should file a proof of claim 
while the disability existed. This proof was not filed after the disability 
ceased. Plaintiff in that case did not comply with the terms of the contract. 
He did not perform as by the terms of the contract he agreed to perform, to 
entitle him to the disability benefits. There is good reason for the provision 
that the proof be filed during the disability. The insurer has a right, by reason 
f this requirement, and should have the opportunity to examine the insured 
at the time the disability is claimed. In the Rose Case the insurer was expresslv 
given this right but the opportunity was denied by filing the proof after the 
disability ceased. 


The facts in the case at bar are different. The insured became disabled 
on October 18, 1931, and filed his proof of claim for total and permanent disabil- 
ity on February 8, 1932, and submitted therewith medical proof of such 
disability. It is conceded that he was then totally disabled and that his disability 
extendede to July thereafter. The provisions of the policy is that the insured 
shall file a proof of claim to the effect that he “has become” totally and per- 
manently disabled, which language imports “is.” The insured complied with 
this requirement. 

The language of the policy is unambiguous and couched in plain English 
defining what each party thereto shall and must do. It is expressly agreed that 
in the event the insured shall file “due proof that he has * * * become totally 
and permanently disabled as the result of a bodily injury or disease, so as to 
prevent him from engaging in any occupation * * * for a period of at least three 
months” the insurer will then do certain things. It agrees to waive premiums: 
it agrees to pay insured $10 on each $1000 of insurance monthly from the time 
the disability began. In this case the plaintiff fulfilled his part of these require- 
ments. The insurer has not paid for the claimed reason that the disability is 
temporary. ; 

If the Rose Case determines this case, it would be helpful to bench and bar 
to know it that the question may be forever settled as there is considerable 
analogous litigation over the question. 

We are not in accord with those courts that hold this and similar contracts 
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ambiguous. Reading the entire contract as all contracts should be read, it is 
perfectly clear what the rights and obligations of the parties are. 

It is entirely clear that both parties had in contemplation a period of per- 
manent disability less’ than life. This is made certain by the provision that 
benefits shall cease in the event such disability ceases. 

If the fact of total and permanent disability be established as existing 
when proof was duly filed, and that such disability is probably permanent and 
total for the future of the insured, the insurer then became obligated for the 
stipulated benefits for the period beginning from the date of such disability. 
This is exactly what the contract says. 

The plaintiff filed such proof on the 8th day of February, 1932. His doctor 
certified to such disability. The doctor for defendant then asserted he did not 
know. The defendant some months later refused to pay because of a claim that 
the insured was only temporarily disabled at the time the proof was filed. This 
presented an issue of fact. The trial court resolved this issue of fact in favor 
of plaintiff, There was credible evidence to sustain this finding. 

The defendant undoubtedly had a reasonable time after the proof was filed 
to examine, inquire and check the proof and the insured to ascertain the truth 
of this claim and accept or reject the claim. The defendant rejected the claim 
while total disability concededly existed because not permanent. The trier of 
the facts found that the proof was true within the terms of the contract of 
insurance and the contemplation of the parties. 

If the date of filing the proof in exact accord with the terms of the policy 
is not the pivotal date, then there would be strong incentive for an insurer to 
resort to dilatory tactics and litigation in the fond hope that the lapse of time 
might result in converting a seemingly permanency into a temporary disability. 
If subsequent developments shall operate in the case at bar to relieve defendant 
of its obligations under its contract, it will be permitted to escape doing what 
it expressly agreed to do. Potentially the insurer may insist that his policy 
means disability for life not probably but positively. 

Summarizing, plaintiff and defendant entered into a contract of insurance 
with disability provisions attached in 1929. No claim is made that the premiums 
were not duly paid. In the event of permanent and total disability the insured 
agreed to file proof thereof after the lapse of three months from the beginning 
thereof. If true, the company agrees to waive premiums and pay specified 
benefits from the date of the inception of such disability. This is their agree- 
ment. The court found the claim of plaintiff that he was so disabled for over 
three months on the 8th day of February, 1932. This obligated defendant to 
pay the benefits that accrued prior to said date and so long as such disability 
continued. This agreement so to do is not qualified by any provision in the 
contract. There is nothing in the contract to the effect that in the event the 
insured, months after having duly filed proper proof of such disability, shall 
fortunately improve in health that such change shall operate to relieve the 
insurer from paying what it agreed to pay upon the happening of specified con- 
tingencies. The plaintiff performed as he agreed to perform. The defendant 
will perform its contract only by being required to pay. ° 

For the foregoing reasons the judgment is affirmed. 

Judgment affirmed. 

Levine, P. J., concurs. 

Terrell, Judge (dissents). 


WASHINGTON NAT. INS. CO. v. BRYANT. No. 28125. 
Supreme Court of Oklahoma. May 3, 1938. 
Rehearing Denied June 14, 1938. 

80 Pacific Reporter (2d) 239. 


1. BENEFICTARY. ote 

A facility of payment clause in industrial insurance policy authorizing insurer 
to make payment to any relative or connection of insured or to any one equitably 
entitled to payment by reason of expenditures on behalf of insured gives insurer 
an option as to whom payment will be made, but a beneficiary designated bv 
insured is a “proper party” to maintain’an action to enforce the obligations of 
the policy, notwithstanding such option. 

(For other cases, see Insurance, Dec. Dig. §§ 585/2]. 624[2].) 
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2. MISREPRESENTATION. 

False representations render insurance contract voidable, provided they are 
material and relied on by insurer, but representations as to things not susceptible 
of present actual knowledge amount only to statements of opinion or belief, and 
as to such representations, insured’s good faith furnishes criterion of truth. 

(For other cases, see Insurance, Dec. Dig. § 253.) 

3, CAUSE OF DEATH. 

Whether insured’s false statements as to the cause of his mother’s death in 
application for industrial policy were made willfully, falsely, and in_bad faith 
with intent to deceive insurer, so as to avoid policy, was for jury. 36 Okl.St.Ann. 
S§ 18 . 213. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

4, GOOD HEALTH. 

A statement in application for industrial policy that applicant is in good health 
is an expression of opinion that will not avoid policy if made in good faith without 
knowledge of latent disease that may actually exist. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

Syllabus by the Court. 

The general rule in industrial insurance policies containing a facility of 
payment clause authorizing insurer to make payment to any relative or connection 
of insured, or to any one equitably entitled to payment by reason of expenditures 
in behalf of insured, is that insurer has an option as to whom payment will be 
made. Hawever, where insured designates a certain individual as beneficiary, such 
person is a proper party to maintain an action to enforce the obligations of the 
policy, notwithstanding insurer’s option. 

2. False representations render insurance contract voidable, provided they are 
material and relied on by insurer, but representations as to things not susceptible 
of present actual knowledge amount only to statements of opinion or belief, and 
as to such representations insured’s good faith furnishes criterion of truth. 

When any such statements in insured’s application are shown to be untrue, 
it is for the jury to determine whether made willfully, falsely, and in bad faith 
with intent to deceive the insurer. 

4. Statement in application for insurance that applicant is in good health is an 
expression of opinion and will not avoid contract 1f made in good faith without 
knowledge of latent disease that may actually exist. 

Appeal from Court of Common Pleas, Tulsa County; Bert E. Johnson, Judge. 

Action to recover proceeds of industrial insurance policy by Curlie Bryant 
against the Washington National Insurance Company. From a judgment for the 
olaintiff, the defendant appeals. 

\ffirmed and rendered. 

Harper & Boesche, of Tulsa, for plaintiff in error. 

Amos T. Hall, of Tulsa, for defendant in error. 


HOME MUT. LIFE ASS’N v. HODGES. No. 26976. 
Supreme Court of Oklahoma. May 10, 1938. 
Rehearing Denied June 7, 1938. 
Application for Leave to File Second Petition for Rehearing Denied June 14, 1938. 
80 Pacific Reporter (2d) 278. 
1. PROOF OF DEATH. 

In action by beneficiary against mutual benefit association, evidence sustained 
verdict for beneficiary, notwithstanding that proof of death stated that cause of 
member’s death was tuberculosis of throat and lungs, though member had stated in 
application three months before his death that he was in good health, where proof 
of death was made by unknown person and there was no medical testimony as to 
-ause of member’s death. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Syllabus by the Court. 


1. Where the instructions, taken together and considered as a whole, fairly 
present the law applicable to the issues raised by the pleadings on which competent 
evidence has been introduced, they are sufficient. 

2 In a law action, when there is competent evidence reasonably tending to sup- 
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port a jury’s verdict and no prejudicial errors are shown in instructions or rulings 
upon law questions, the jury’s verdict and findings are conclusive. 

Appeal from District Court, Garvin County; W. G. Long, Judge. 

Action by Elnora Hodges against the Home Mutual Life Association to recover 
on a certificate issued by the defendant to the plaintiff's husband. From a judgment 
in favor of the plaintiff, the defendant appeals. 

Judgment affirmed. 

R. E. Bowling, of Pauls Valley, for plaintiff in error. 

L. V. Reid and Rayford §. Reid, both of Oklahoma City, and Blanton, Curtis & 
Blanton, of Pauls Valley, for defendant in error. 

Bayiess, Vice Chief Justice. 

In its certificate dated December 5, 1933, Home Mutual Life Association, a 
mutual benefit association organized and operating under the laws of this state, 
agreed that upon receipt of due and satisfactory proof of the death of James W. 
Hodges, to pay to his wife Elnora Hodges the sum of $1,000, provided the death of 
the said James W. Hodges occurred while the certificate was in force. Hodges died 
on March 2, 1934, and thereafter, in due time, satisfactory proof of his death was 
submitted to the association at its home office in Pauls Valley, Okl. The association, 
however, failed and refused to pay the face amount of the certificate, or any part 
thereof, but tendered to Elnora Hodges $6.40, the amount of premiums paid on the 
certificate, which tender she refused. 

Thereafter, on December 22, 1934, and declaring upon the certificate aforemen- 
tioned, Mrs. Hodges commenced this action in the court below with a view to having 
judgment against the association for the face value of said certificate with interest 
thereon from May 24, 1934, until paid. Issues were made in the action. And on 
the trial which followed a verdict was returned awarding the plaintiff the full amount 
for which she had sued. From the verdict and the judgment rendered thereon the 
association has appealed. 

In its answer the association admitted that it issued the certificate declared upon, 
and alleged that application for said certificate was made December 2, 1933, by 
James W. Hodges, and that said application constituted a part of the contract for 
insurance; that the application as made by James W. Hodges contained the follow- 
ing: “It is understood and agreed * * * : 1. That the certificate issued on this appli- 
cation is subject to the By-laws (as they are now and as they may be amended in the 
future) of the Association, the same being on file in the office of the State Insur- 
ance Commissioner. * * * 3, That this application shall become a part of the con- 
tract for insurance, and, should it develop that the applicant * *-* has knowingly 
misrepresented any material fact as to the condition of health of * * * applicant 
in order to obtain a certificate * * *, the said certificate shall become void. * * *” 
And that the by-laws, referred to in said application, provided that: “Should 
any person make, or cause to be made, any false or untrue statement, material 
to the acceptance by this Association, of the risk in any application for mem- 
bership in this Association, * * * all membership certificates issued thereon shall 
become null and void as of the date issued * * * and the liability thereunder, on 
the part of the Association, shall be the return of the assessments paid 
thereon.” Following which, it was alleged: That the application made by 
James W. Hodges contained the question: “Are you in good health?” and that 
Hodges had therein answered, “Yes” which answer, it was alleged, was untrue 
and made by Hodges with full knowledge of its untruthfulness, and further, 
“that said statement was made to obtain the certificate of insurance of misrepre- 
sentation and fraud,” for that at the date of said application James W. Hodges 
was “sick” and had been “sick” for some time prior thereto; “that his illness 
was tuberculosis of lungs and larynx which caused his death on March 2, 1934”: 
and therefore, that the certificate sued upon was null and void. 

For reply the plaintiff made general denial. 

With regard to the alleged illness of James W. Hodges at the date of his 
application for the insurance, and prior thereto, the record before us does not 
disclose any evidence which might be said as tending to establish that Hodges 
knew or had any reason to believe that he then had tuberculosis as alleged by 
the association, And we find no evidence in the record tending to establish that 
at the time he did in fact have tuberculosis. From the record it appears: That 
on December 2, 1933, when Hodges applied to the association for the insurance 
he was of the approximate age of forty-three years; that at the time, and for 
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sixteen years prior thereto, he was in the employment of an oil company, work- 
ing in the Healdton field in Oklahoma, and residing in the town of Healdton; 
that prior to December 2, 1933, he had lost no time from his work on account 
of being ill, but on that date, upon his failing to appear for work, the oil com- 
pany’s time records were made to show that he was “off sick”; and after that 
date he did no further work for the oil company, 

Dr. John R. Pollock, a physician and surgeon practicing his profession at 
Ardmore, Okl., and witness on behalf of the association, testified that he exam- 
ined Hodges on September 30, 1933, and found his general health to be good, 
but did find him to then have a “sore throat with laryngitis.” In describing the 
condition of Hodge’s throat as he then found it, he stated: “He had a sore, 
rather small one, which had diseased one half of his tonsil on one side, very little 
swelling, very little redness and not much soreness.” Dr. Pollock further testified 
that he thereafter, at intervals of from three to six days apart, treated Hodge’s 
throat condition until December 9, 1933, and that there was no “marked change 
in his condition”; that “his throat did not get well,” but that at no time did 
Hodges have any fever or complain of any pain; that on December 9th he 
advised Hodges to go to Oklahoma City and consult certain doctors there; and 
that he did not see Hodges any more after that date. It appears that thereafter 
Hodges went to Oklahoma City and there consulted the doctors whom Dr. 
Pollock had recommended, but what examinations and treatments he there had, 
if any, and the findings and results thereof, are not shown in the record. 

According to the record, Hodges entered a hospital at Talihina, Okl., the 
latter part of January or the first part of February, 1924, where he remained 
until his death on March 2, 1934. But the association produced no medical or 
expert testimony at the trial in the court below to show or establish the cause 
of Hodges’ death, or that he died of tuberculosis. The only evidence which the 
association did introduce in that regard (and this over the plaintiff's objection) 
was the “Proof of Death” which Mrs. Hodges had signed and submitted to 
the association after the death of her husband. In said instrument it was recited 
that the death of James W. Hodges “was a result of tuberculosis of throat and 
lungs.” But it was subsequently developed by the association’s counsel, through 
his cross-examination of Mrs. Hodges, that the statements in the instrument 
were prepared by some other person whose identity she did not know, and that 
while the statement was made therein that Hodges’ death was the result of 
tuberculosis, she did not herself know such statement to be a fact. 

The association complains of certain of the instructions which were given 
by the trial court, and of the refusal of said court to give certain requested 
instructions. It is a settled rule in this jurisdiction that instructions must be 
considered as a whole and construed together. In Ponca City Ice Company v. 
Robertson, 67 Okl. 86, 169 P. 1111, 1114, it was said: “It is a general rule upon 
reason and experience that instructions must be * * * construed together, and 
that no particular one should be singled out to the exclusion of another, and 
that where instructions when taken together and considered as a whole fairly 
present the law of the case, and there is no conflict between the different para- 
graphs thereof, this will be sufficient.” See also, to same effect, White v. Little, 
131 Okl. 132, 268 P. 221, and City of Edmond vy. Billen et al., 171 Okl. 90, 42 
P.2d 253. 


Having examined the instructions given by the trial court, we are of the 
opinion that same were proper under the issues made by the pleadings and fairly 
cover the facts and the law governing the case; and that no reversible error 
appears from the giving of the instructions complained of and of the refusing 
to give the requested instructions of the defendant. 

[1] The association also complains to the effect that the verdict of the 
jury was not sustained by sufficient evidence, and was contrary to law. So far 
as this contention is concerned, it need only be said that the record before us 
discloses ample evidence to support the verdict. In a law action, where there 
is competent evidence reasonably tending to support a verdict and no prejudicial 
e1rors are shown in instructions or rulings upon law questions, the jury’s verdict 
and findings are conclusive. Guaranty State Bank of Texola v. Rutledge et al., 
179 Okl. 85, 64 P.2d 650. 


_ Finding no prejudicial error in the record, the judgment of the trial court 
is affirmed, 
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Judgment affirmed. 
Riley, Phelps, Gibson, and Hurst, JJ., concur. 


In re GIBBONS’ ESTATE. 
Supreme Court of Pennsylvania. June 17, 1928. 
200 Atlantic Reporter 55. 
1, INSURABLE INTEREST. 

The statute defining “insurable interest” is but a broader expression of decis- 
ions antedating statute and defining an “insurable interest” as one reasonably 
justified in expectation of advantage or benefit from the continuance of the life of 
the insured, so that the purpose of the party effecting insurance is to secure that 
advantage and not merely to place a wager upon the duration of human life. 40 
P.S. § 512 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

2. INSURABLE INTEREST. 

Where, under testamentary trust terminating on death of last surviving 
child, testator’s son was entitled to income during life and son assigned all interest 
in testator’s estate to trustee to pay holders of certificates. who provided for 
payment of judgments against son purchased by trustee which obtained assign- 
ment of son’s insurance, trustee for the certificate holders had reasonable expecta- 
tion of advantage or benefit from the continuance of the life of the son so as to 
have an insurable interest since payment of income under testamentary trust 
would cease on son’s death. 40 P.S. § 512. 

(For other cases, see Insurance, Dec. Dig. § 116{5].) 

3. ASSIGNMENT. 

Where the assignment is merely of a life interest, the assignee has an 
insurable interest, since the amount of income to be received from the assigned 
estate depends directly upon the duration of the assignor’s life. 40 P.S. § 512. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

Appeal No. 226, January term, 1938, from decree of Orphans’ Court, Phila- 
delphia County, October term, 1897, No. 22: Charles Klein, Judge. 

In the matter of the estate of Michael Gibbons, deceased. From a decree ot 
the orphans’ court dismissing exceptions to readjudication in the estate of Michael 
Gibbons, deceased, Maude E. Gibbons, administratrix, appeals. 

Affirmed 

(Argued before Kephart, C. J., and Schaffer, Maxey, Drew, Linn, Stern, and 
Barnes, JJ. 

Green & Quinn and Robert T. McCracken, all of Philadelphia, for appellant 

Alfred N. Keim and William I. Stanton, both of Philadelphia, for appellee. 

STERN, Justice. 

Michael Gibbons left his residuary estate in trust to pay the income to his 
wife for life, and after her death to his five children and the issue of deceased 
children, share and share alike, the issue taking their parent’s share by repre- 
sentation. If any child died without leaving issue, his or her share of the income 
was to be divided equally among the other children. It was held by this court 
(Gibbons v. Connor, 220 Pa. 395, 69 A. 820; Gibbons vy. Gibbons, 235 Pa. 24, 83 
A. 621) that the trust created by the will would last until the death of testator’s 
last surviving child. 

Michael Gibbons died in 1896, and his wife in 1903. In 1911 one of his chil- 
dren, Charles J. Gibbons, who was then receiving one-fourth of the income’ but 
was indebted on judgments in an amount exceeding $50,000, executed an 
assignment of all his right, title and. interest in and to the estate of his father’ 
to Real Estate Title Insurance and Trust Company of Philadelphia (now merged 
in Land Title Bank and Trust Company), as trustee for the benefit of certain 
certificate holders who contributed $30,000 in the transaction. Of this sum 
approximately $23,000 was used to purchase the judgments against Charles J. 
Gibbons, which were thereupon restricted of record to his interest in the estate, 
and the balance was paid to him. At the same time he assigned to the Trust 
Company insurance policies which he took out upon his life in the sum of 

1Three of testator’s children have died two with, and one without issue 

2The assignment also covered his interest in his mother’s estate 
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$30,000, the premiums, as they became due, to be paid by the trustee out of the 
income received from the estate. That income amounted to about $2,500 per 
annum. 


Charles J. Gibbons died in 1916, without issue, and the trustee collected the 
amounts due on the policies and distributed the proceeds among the certificate 
holders. Of course, no further income was thereafter received by the trustee. 
Catherine Gibbons, the last surviving child, died in 1933, and the trust under the 
will then terminated. In Re Gibbons’ Estate, 317 Pa. 465, 177 A. 50, it was held 
that Michael Gibbons died intestate as to the corpus of the trust. Accordingly 
Land Title Bank and Trust Company, trustee for the certificate holders, now 
claims the interest of Charles J. Gibbons in the principal of the estate, the value 
of such share being appraised at approximately $60,000. This claim is resisted 
by his widow, Maude E. Gibbons, as administratrix of his estate. It is her 
contention that the trustee had no insurable interest in the life of Charles J. 
Gibbons, that the assignment of the policies was therefore void, that this tainted 
with illegality the entire transaction including the assignment of his share in his 
father’s estate, and that that share should be paid to her, or, in the alternative, 
the trustee should receive only the excess of the value of such share over the 
proceeds, with interest, collected on the policies after deduction of the amount 
paid as premiums. The orphans’ court rejected this contention and awarded the 
entire amount of the interest of Charles J. Gibbons in the estate of Michael 
Gibbons to the Trust Company as trustee for the certificate holders. Maude E. 
Gibbons, administratrix, appeals. 


Several questions present themselves for consideration. Did the Trust 
Company, as trustee, acquire an insurable interest in the life of Charles J. Gib- 
bons by virtue of the assignment of his interest in his father’s estate, and if so, 
in what amount would the law permit an assignment of insurance for the purpose 
of protecting such interest? Did the trustee, by reason of its purchase of the 
judgments against Charles J. Gibbons, and notwithstanding its subsequent 
restriction of them to his interest in the estate, obtain, as a creditor, an insur- 
able interest in his life? If the assignment of the insurance policies were to 
be held illegal, would the assignment of the interest in the estate nevertheless 
remain unimpaired, and would that interest be recoverable in the present pro- 
ceedings without diminution? Would the statute of limitations defeat appel- 
lant’s claim, twenty-one years having elapsed since the Trust Company received 
the insurance money? Is any right she otherwise might possess destroyed 
because of the fact that the proceeds of the policies were actually distributed 
by the Trust Company among the certificate holders? An affirmative answer 
to any of these questions would prevent a reversal of the decree of the court 
beiow, and in view of the conclusion we have reached in regard to the first of 
them it will be unnecessary to consider the others. 

[1] On May 17, 1921, the legislature passed the Insurance Company Law, 
P.L. 682, section 421 of which, 40 P.S. § 512, forbids any person from causing to 
be insured the life of another, unless the beneficiary named in the policy has an 
insurable interest in the life of the insured, and the term “insurable interest” 
is defined as meaning, “in the case of persons related by blood or law, an interest 
engendered by love and affection, and, in the case of other persons, a lawful 
economic interest in having the life of the insured continue, as distinguished 
from an interest which would arise only by the death of the insured.” The 
transaction here in controversy occurred before the passage of that statute, but 
the definition quoted is but a broader expression of what in effect had been 
ne by the Pnnsylvania cases. United ewe Life Insurance & Trust 
Co. Perugini Union Mutual Relief Association, No. 1, 273 Pa. 554, 557, 558, 117 
A. 413: Murray v. G. F. Higgins Co., 300 Pa. 341, 346, ae A. 629, 75 A.L.R. 1360. 
Several such cases, antedating the act, defined an insurable interest as one 
reasonably justifying an expectation of advantage or benefit from a continuance 
of the life of the insured, so that the purpose of the party effecting the insurance 
is to secure that advantage and not merely to place a wager upon the duration 
of human life. Appeal of Corson, 113 Pa. 438, 444, 445, 6 A. 213, 57 Am.Rep. 
479; Keystone Mutual Benefit Association v. Norris, 115 Pa. 446, 451, 8 A. 638, 
2 AmSt. Rep. 572; United Brethren Mutual Aid Society v. McDonald, 122 Pa. 
324, 330, 15 A. 439, 1 L.R.A. 238, 9 Am.St. ?s 111; Carpenter v. United States 
Life Insurance Co., 161 Pa. 9, 16, 28 A. 943, 23 L.R.A. 571, 41 Am.St.Rep. 880; 
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Suet Security Life Insurance Co. v. Brown, No. 2, 270 Pa. 270, 271, 272, 113 
[2, 3] The trustee for the certificate holders had a reasonable expectation 
of advantage or benefit from the continuance of the life of Charles J. Gibbons. 
In Taussig v. United Security Life Insurance & Trust Co., 231 Pa. 16, 79 A. 
810, it was held that no insurable interest was created by the assignment by the 
insured of a vested interest in remainder subject to a life estate in his mother, 
it being obvious that in such a case the assignee could not be pecuniarily 
affected by the time of the assignor’s death. On the other hand it has been held 
—and it is equally clear—that where the assignment is merely of a life interest, 
the assignee has an insurable interest, since the amount of income to be received 
from the assigned estate depends directly upon the duration of the assignor’s 
life. Harvey’s Estate, 15 Pa.Dist.R. 298; In re Gill’s Estate, 314 Pa. 558, 171 A. 
457. In the present case, while Charles J. Gibbons owned both a life estate and 
a vested interest in remainder, the latter was not to come into possession 
immediately upon the termination of the former but only upon the death of the 
last surviving child of his father. As the situation existed at the time of the 
assignment, if Charles J. Gibbons should live to be the last surviving child, so 
that possession of his remainder interest would follow immediately upon his 
death, the estate which he assigned to the Trust Company would attain its 
maximum possible value; if, on the other hand, he should die long before the 
death of the last surviving child, there would be a correspondingly lengthy 
interregnum, during which his assignee would receive no income. This, indeed, 
is what happened, because from his death in 1916 to the death of Catherine Gib- 
bons in 1933, an interval of seventeen years, the Trust Company received nothing 
from the estate, and it was against this possibility, which became an actuality, of 
a prolonged gap occurring in the receipt of income that the insurance policies 
were designed to protect the certificate holders. At a net income rate of about 
$1500 per annum (the gross income less expenses and insurance premiums), the 
premature death of Charles J. Gibbons resulted in their being deprived of 
approximately $25,000 which they would have received had he lived as long as 
his sister Catherine. This in itself demonstrates that the amount of insurance 
which accompanied the assignment was justified. Appeal of Corson, 113 Pa. 438, 
449, 6 A. 213, 57 Am.Rep. 479; Grant’s Administrators v. Kline, 115 Pa. 618, 9 A, 
150; Ulrich v. Reinoehl, 143 Pa. 238, 22 A. 862, 13 L.R.A. 433, 24 Am.St.Rep. 534; 
Wheeland vy. Atwood, 192 Pa. 237, 43 A. 946, 73 Am.St.Rep. 803. 
Decree affirmed; costs to be equally divided between the parties. 


EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES v. 
McCAUSLAND et al. 
Supreme Court of Pennsylvania. June 17, 1938. 
200 Atlantic Reporter 85. 
1. MISREPRESENTATION. 

Where insured in application for reinstatement of life policy certified that 
he was in good health and had no disease, illness, or injury, and had not consulted 
or been treated by any physician, and agreed that reinstatement, if made, would 
he based upon representation, and insured knew that he was suffering from illness, 
had consulted and had been attended by physicians and was under care of physi- 
cian at time he signed request for reinstatement, decree rescinding reinstatement 
of life policy was proper. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

2. APPLICATION. 

One who signs an application for insurance without reading it when he might 
have done so will be held to have read it. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

3. KNOWLEDGE. 

In suit to rescind reinstatement of life policy, where insured admitted that he 
could read and write, was accustomed to handling and reading papers, in a business 
way, and had opportunity to read application at time he signed it had he desired 
to do so, defense that insured signed application for reinstatement without reading 
it was unavailing. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 
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4. APPLICATION. 

Oral statements of insured to clerk of insurer that “he had been in ill-health 
and then was in ill-health,” and that he could not work steadily at all and 
“didn’t have the strength to work,” could not overcome false representations of 
insured, in written application for reinstatement of life policy, that he had not 
consulted or been treated by any physician, so as to deny insurer right to have 
policy rescinded. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

5. PROOF OF DISABILITY. 

Where a life policy provides that disability benefits will be payable upon 
receipt of due proof that insured has become totally and permanently disabled and 
that payments of all premiums falling due after receipt of such proof and during 
the continuance of such disability will be waived, the furnishing of the proof of 
disability is a condition precedent to recovery of disability benefits and waiver of 
premiums. 

(For other cases, see Insurance, Dec. Dig. §§ 362, 536.) 

6. TIME OF PROOF. 

Under life policy providing for disability benefits to be payable upon receipt 
of due proof that insured had become totally and permanently disabled and that 
payment of all premiums falling due after receipt of such proof during continu- 
ance of such disability will be waived, if incapacity rendering insured unable to 
furnish such proof existed at time premium fell due, insured was not excused 
from furnishing the requisite proof within a reasonable time after the incapacity 
ceased, if he expected to receive benefits provided by policy. 

(For other cases, see Insurance, Dec. Dig. §§ 362, 539[6].) 

7. NOTICE. 

Under life policy providing for disability benefits on receipt of due proof that 
insured had become totally and permanently disabled and providing for waiver 
of all premiums falling due after receipt of such proof during continuance of 
disability where no notice or proof of disability was given insurer, insured was 
not entitled to disability benefits and waiver of premiums, as against contention 
that policy had not lapsed and that rescission of alleged fraudulently procured 
reinstatement did not authorize the lapsing of policy. 

(For other cases, see Insurance, Dec. Dig. §§$ 362, 539[5].) 


Appeal No. 12, January term, 1938, from decree of Court of Common Pleas, 
Delaware County, June term, 1936, No. 645; John M. Broomall, 3d, Judge. 

Suit by the Equitable Life Assurance Society of the United States against 
Albert T. McCausland and Ethel L. McCausland, to rescind the reinstatement of 
a life policy and to have the policy declared lapsed. From a decree for the plain- 
tiff, the last-named defendant appeals. 

Affirmed. 

Argued before Maxey, Drew, Linn, Stern, and Barnes, JJ. 

John V. Diggins, of Chester, and Henry A. Frye and Moffett & Roth, all of 
Philadelphia, for appellant. 


Robert J. Sterrett and Herman P. Abramson, both of Philadelphia, and E. 
LeRoy Van Roden, of Media (Alexander & Green, of New York City, of coun- 
sel), for appellee. 

Stern, Justice. 


On February 18, 1925, plaintiff company executed and delivered to defendant 
Albert T. McCausland a policy of life insurance in the sum of $2,830. His wife, 
Ethel L. McCausland, co-defendant, was named as beneficiary. The annual pre- 
mitms were regularly paid until February 18, 1935, when a default occurred. On 
March 18, McCausland went with a friend to the company’s office and made 
arrangements for an extension of payments of the overdue premium on a basis of 
monthly installments. These were paid in March, April, May and June, but there 
was default in the one due July 18, whereby the policy lapsed. On July 24, McCaus- 
land again visited plaintiff’s office, and signed an application for reinstatement, at 
the same time paying the July monthly installment, and the policy was thereupon 
reinstated. In August he paid the balance of the February premium. On March 
18, 1936, he made a partial payment on account of the annual premium due 
February 18, 1936. On July 10, 1936, plaintiff tendered to defendants a return of 
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the premiums collected since February 18, 1935, and delivered a notice of rescission 
of the reinstatement of the policy, because of false statements made by McCaus- 
land in the application. This was followed by the filing of the bill in equity in 
the present proceedings praying that the reinstatement be rescinded and the policy 
be declared lapsed. After the hearing and before adjudication, McCausland died 
The court below granted the relief sought by plaintiff, upon refund of the amount, 
with interest, received as premiums since February 18, 1935. 

{1] Among the unchallenged findings of fact by the learned chancellor are 
these: That in the application for reinstatement McCausland certified and repre- 
sented that he was in good health, had had no disease, illness or injury, and had 
not consulted or been treated by any physician; that he agreed therein that, if 
the policy were reinstated, such reinstatement should be based upon the repre- 
sentations thus made; that when McCausland signed the application he knew of 
his serious illness and that he had consulted and been attended by physicians; 
that then and for some time prior thereto he was suffering from myocarditis, 
serious abdominal pains, and disease of the gall bladder; that he had been 
attended by two doctors and was under the care of physicians at the time he signed 
the request for reinstatement. Upon such findings a decree for rescission properly 
followed. New York Life Insurance Company v. Brandwene,:316 Pa. 218, 172 A 
669. 

[2, 3] McCausland testified that when he visited the company’s office on 
July 24, 1935, the cashier “handed several papers to me, with his fountain pen, and 
he said, ‘we will fix it right up. Sign here.’ I took his pen and signed. I didn’t 
read what was in the fine print.” This defense is unavailing because “one who 
signs an application for insurance without reading it, when he might have done so, 
will be held to have read it.” Applebaum v. Empire State Life Assurance Society, 
311 Pa. 221, 224, 166 A. 768, 769. McCausland admitted that he was in the business 
of investment banking, could read and write, was accustomed to handling and 
reading papers “in a business way,” and had an opportunity to read the application 
at the time he signed it had he desired to do so. 

14] Defendants attempted to relieve themselves from the effect of the written 
misstatements by testimony of McCausland that on March 18, 1935, he said to 
one of the clerks in plaintiff’s office he “had been sick and up against it,” and 
that, on his visit on July 24, 1935, he again told the “representative” of the company 
what his physical condition was. The friend who accompanied him in March 
testified that McCausland told the clerk “he had been in ill health and then was in 
ill health” and “he couldn't work steadily at all and didn’t have the strength to 
work.” The chancellor made no findings in regard to this testimony, but assum- 
ing, arguendo, that it was true, and also that the clerk with whom the alleged 
conversation occurred was one whose knowledge would be binding upon plaintiff, 
it is clear that, if the oral statements were of any legal effect whatever under the 
circumstances (as to which see Equitable Life Assurance Society v. Klein, 315 
Pa. 156, 159, 173 A. 188), they could not overcome the specific, false representation 
in the written application that McCausland had not consulted or been treated by 
any physician. 

The policy of insurance contained a provision for the payment of disability 
benefits, such benefits to be “effective upor receipt of due proof, before default in 
the payment of premium, that the insured became totally and permanently disabled 
by bodily injury or disease * * * in which event the Society will grant the follow- 
ing benefits: (a) Waive payment of all premiums payable upon this policy falling 
due after the receipt of such proof and during the continuance of such total and 
permanent disability; * * * ” McCausland, in a letter dated April 23, 1936, wrote 
to plaintiff that he became ill on July 20, 1934, and was unable to go to business, 
that in September he was operated on at a hospital where he remained until 
November, that he was confined to bed at his home until the early part of February, 
1935, that he then convalesced until about February 25, 1935, when he went back 
to work, but was unable for a long time to devote his full time to business and 
had not even then fully recovered; he therefore claimed he was entitled to dis- 
ability benefits up to February, 1935, and to a return of premiums paid by him 
during his disability. Defendants now take the position that, since McCausland 
was disabled when the February 18, 1935, premium became due, its payment 
should have been waived in accordance with the terms of the policy, in which case 
there would have been no default and therefore no necessity for a reinstatement. 

{S-7] Where a policy of life insurance provides that disability benefits wil! 
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be payable upon receipt of due proof that the insured has become totally and 
permanently disabled, and that the payment of all premiums falling due after the 
receipt of such proof and during the cpntinuance of such disability will be waived, 
the furnishing of the proof of disability is a condition precedent. Courson v. 
New York Life Insurance Company, 295 Pa. 518, 145 A. 530; Brams v. New York 
Life Insurance Company, 299 Pa. 11, 148 A. 855; Perlman v. New York Life 
Insurance Company, 105 Pa.Super. 413, 161 A. 752; Lucas v. John Hancock 
Mutual Life Insurance Company, 116 Pa.Super. 298, 176 A. 514; Lyford v. New 
England Mutual Life Insurance Company of Boston, 122 Pa.Super. 16, 184 A. 
469; Jenkins v. Mutual Life Insurance Co. of New York, 130 Pa.Super. 442, 198 
\. 486. As to the question whether the insured is legally excused from furnishing 
such proof if prevented by insanity, other mental ailment, or absolute physical 
incapacity, there is a marked difference of judicial opinion; the cases in the various 
jurisdictions are collected by Mr. Justice Cardoza in Mutual Life Insurance 
Company of New York v. Johnson, 293 U.S. 335, 338, 55 S.Ct. 154, 155, 156, 79 
L.Ed. 398.* In the present case we are not called upon to determine the law in 
our own State, because, even if such an exemption from strict performance exists, 
defendants have not established facts entitling them to its benefit. They produced 
no evidence that on February 18, 1935, or during the period of more than a year 
thereafter, McCausland was suffering from any such physical incapacity as would 
have prevented him from giving the company notice of his disability. On the 
contrary, in his letter of April 23, 1936, he admitted he was convalescent on 
February 18, 1935, and that a week later he had partially resumed his business 
activities; on March 18, 1935, he was actually in the office of plaintiff company 
making arrangements for extension of the time for payment of the February 
premium but he then gave no notice or proof of any total or permanent disability. 
Even if incapacity existed on February 18, 1935, he certainly was not excused from 
furnishing the requisite proof within a reasonable time after the incapacity ceased. 
It was said by President Judge Keller in Lyford v. New England Mutual Life 
Insurance Company of Boston, page 29, 184 A. page 475: “The clatse, making the 
furnishing of due proof of total and permanent disability a condition precedent to 
liability, is a proper, reasonable, and salutary one to prevent fraud and deception 
being practiced on the insurer. * * * Without it the company might be called on to 
pay claims four years old as in the Lucas Case, or even twenty-five years old, as 
suggested in Wick v. Western Union Life Ins. Co., 104 Wash. 129, 175 P. 953, at 
a time when it had become impossible to test the truth and justice of the claim; 
although, as here, the failure to present proof of disability sooner was not due to 
the insured’s insanity or other cause preventing his acting, but because of his 
failure to act, from ignorance, negligence, or other cause within his own control.” 
The decree is affirmed; the parties to pay their respective costs. 


BAHAS v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
Supreme Court of Pennsylvania. June 17, 1938. 
200 Atlantic Reporter 91. 
1. PROOF OF DISABILITY. 

Under group life and disability policy and certificate, requiring, as condition 
of recovery, that proof of disability be presented within one year from date 
of commencement of disability, presentation of proofs was condition precedent 
to right to disability benefits, and period of one year was reasonable and valid 
limitation, 

(For other cases, see Insurance, Dec. Dig. §§ 536, 539[1].) 

AGENCY. 
_ Where insurer issued group life and disability policy to employees’ associa- 
tion and certificate to employee, requiring proof of disability within one year 
after its commencement, and providing that only certain officers of insurer might 
waive insurer's rights, association was required, under policy, to furnish infor- 
mation relating to eligibility of employees for insurance, association furnished 
blanks for claims, and requested blanks for proofs from insurer, investigated claims, 
and made recommendations to insurer, and, on receiving notice of employee’s 
condition eighteen months after commencement of disability, insurer advised 
employee to take up matter with association, association was “agent” of 


"See Restatement, Contracts, Section 301, illustration 4; also, Cohen v. New York Life 
Insurance Co., 29 Pa. Dist. & Co. R. 383. 
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employees, and not of insurer, and employee could not recover from insurer 
because of association’s waiver of proof of disability. 
(For other cases, see Insurance, Dec. Dig. § 556[1].) 
$. NOTICE. Ls) a 
Under group life and disability policy and certificate, requiring, as condition 
of recovery, that proof of disability be presented within one year from com- 
mencement of disability, mere notice that insured had suffered accident or was 
ill was not sufficient. 


(For other cases, see Insurance, Dec. Dig. § 543.) 

Appeal No. 21, March term, 1938, from judgment of the Superior Court, 
April term, 1937, No. 128, affirming judgment of Court of Common Pleas, Alle- 
gheny County; William M. Parker, Judge. 

Assumpsit by Nicholas Bahas against the Equitable Life Assurance Society 
oi the United States for total and permanent disability benefits of a group life 
and disability policy issued to an association of the employees of the Edgar 
Thomson Steel Works and others, and of a subsidiary certificate issued to plain- 
tit! under the group policy. A compulsory nonsuit was entered, and the 
plaintiff appeals from a refusal to take off the nonsuit. 

Affirmed. 

The opinion of Judge Parker, herewith adopted, is as follows: 

This was an action in assumpsit brought to recover for total and permanent 
disability on a group life and disability insurance policy issued by the Equitable 
Life Assurance Society (hereinafter referred to as the Society), insuring 
employees of the Edgar Thomson Steel Works and issued to an association of 
such employegs, and on a subsidiary certificate issued by defendant to the plain- 
tiff under the terms and conditions of the group or master policy. A compulsory 
nonsuit was entered and plaintiff has appealed from the refusal to take off the 
nonsuit. 


The contract, which was the master policy, the attached application, and the 
certificate, required as a condition of recovery for permanent and total disability 
that due proof of such disability should be presented “before the expiration of 
one year from the date of its commencement.” A controlling question, if 
decided adversely to the plaintiff, is whether there is sufficient evidence in the 
record to sustain a finding by the jury that notice of the claimed disability given 
to the association of employees was notice to the Society. Was the association 
the agent of the Society for the purpose of receiving notice and proof of disabil- 
ity? We agree with the conclusion of the court below that it was not. 

The employees of the Edgar Thomson plant of the Carnegie Steel Company 
organized an association known as “Edgar Thomson Steel Works Employees 
Relief and safety Association” (hereinafter referred to as the Union). This 
association was formed of those employees of that plant who wished to partic- 
ipate in life and disability insurance. The eemployees so associated adopted 
by-laws, chose their own officers, directors, and employees, and collected dues 
from the members. An office was maintained at the offices of the steel company 
and in that place there was a window marked “Insurance Collections,” where a 
full-time clerk was stationed who transacted business for the association, 
received payments from the members, and rendered other service to them. 

The Union took out a group insurance policy providing death and disability 
benefits for members of the association. Those who were then employees of 
the Edgar Thomson plant and future employees, subject to conditions not 
important here, were entitled to become members of the Union and participate 
in the insurance so long as they remained in the employ of that concern. The 
group policy was effective as of June 15, 1926, and provided insurance for over 
3,000 employees. The Union undertook to pay in one sum in monthly installments 
the premium due on the policy, which premium was based on the amount of 
insurance in force and the average age of the employees, force and the average 
age of the employees. 

The plaintiff, Nicholas’ Bahas, an employee of the company, made written 
application for membership in the Union and elected to participate in the insur- 
ance. A certificate. was issued by the Society to him dated June 15, 1926, pur- 
suant to the terms of the master policy, showing the amount of insurance for 
his benefit and setting forth the conditions under which benefits would be paid 
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for total and permanent disability, particularly the provision with relation to 
making proof within the period of one year from the beginning of disability. 

All members paid monthly dues to the Union and from the dues so collected 
the Union paid the Society the monthly installments of premium. No part of 
the premium or other expense was paid by the employer, as is frequently the 
practice in group insurance, but each employee participating in the insurance 
directed the company to deduct the amount of his monthly dues from his wages 
and pay them over to the Society. Each employee paid to the Union as monthly 
dues his proportionate amount of the total premium represented by the face of 
his policy, all employees, regardless of age, paying the same rate per thousand. 
In addition, each employee paid from 4 to 6 cents per month to cover the 
expense of operating the Union, including clerk hire and incidental expenses 
necessitated by the collection of dues, the payment of the premium on the 
master policy to the Society, and other service rendered to the members. 

The plaintiff was, in 1931, working for the steel company only part time due 
to the depression, and on his off days secured odd jobs. On August 25, 1931, 
while painting a house, he fell from a scaffold and received injuries which 
resulted in his total and permanent disability. His dues to the association were 
paid until August 31, 1931. No further dues having been paid by plaintiff, he 
was advised by the association by mail on November 13, 1931, that he was 
expelled for nonpayment of dues and the Society was notified that he was no 
longer a member of the Union or entitled to participate in the insurance. At 
the time of the accident the plaintiff’s dues were paid in full and he was then 
permanently disabled, so that if plaintiff had complied with the terms of the 
policy as to proof of disability within the year, he would have been entitled to 
recover. 

[1] Plaintiff concedes that no notice or proof of his disability was given 
directly to the Society by him or the Union until February 27, 1933, about 
eighteen months after the disability began. He depends alone on the fact that 
he notified the Union of his condition and received from it such a reply that 
if the defendant desired more specific proof, it was incumbent on defendant to 
indicate just what form of proof or other information it desired. The presenta- 
tion of proofs was a condition precedent to the right to disability benefits and 
the period of one year was a reasonable and valid limitation. Courson v. New 
York Life Ins. Co., 295 Pa. 518, 145 A. 530; Brams v. New York Life Ins. Co., 
28 Pa. 11, 148 A. 855; Lucas v. John Hancock Mut. Life Ins. Co., 116 Pa.Super. 
298, 176 A. 514; Equitable Life Assur, Soc. v. Adams, 259 Ky. 726, 83 S.W.2d 461; 
Western & Southern Life Ins. Co. v. Robertson, 255 Ky. 13, 72 S.W.2d 718. It is 
therefore clear that if the association was not the agent of the Society for the 
purpose of receiving notice and proof of disability, the plaintiff’s case must fail. 

[3] The monthly premium tc be paid by the association to the Society was 
subject to revision from time to time, dependent on the amount of insurance 
in force and the ages of those participating in the insurance. The policy 
provided in that connection: “7. Union’s Reports. The Union shall furnish the 
Society with the names of all eligible members as they elect to participate in 
the insurance hereunder, together with the information as to each necessary 
to determine the age, the amount of insurance and the date such insurance 
is effective in accordance with the Insurance Plan, and during the continuance of 
this policy all changes in status, discontinuances of participation and termintions 
in the group of members insured hereunder shall be reported to the Society 
by the Union within one month after they occur.” Appellant contends that this 
was some evidence that the Union was the agent of the Society. 

When the plaintiff, in February, 1933, first made claim directly to the 
Society, he received a reply from it in which it said: “We acknowledge receipt 
of your letter of February 27 and since it is customary that any matters arising 
under Group certificates be handled with the Group Patron, we would suggest 
that you get in touch with Mr. F. A. Power, Secretary-Treasurer, Edgar Thom- 
son Steel Works at Braddock, Pennsylvania for further information concerning 
the matter about which you wrote us.” This was offered as evidence of a course 
of conduct on the part of the Society holding out the Union as its agent. 

It was shown by officers and employees of the association that it was the 
custom of the association to handle for the employees claims arising inst 
the Society. It was the practice for one claiming under a policy to consult the 
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association. The association had provided a blank form in which the employee 
entitled to benefits set forth his claim. When the Union received such a claim, 
it retained the form and advised the Society of the claim, which then sent the 
Union regular proofs of claim to be filled in. The Union assisted in the 
preparation of the proofs. It frequently investigated the merits of the claim 
and made a recommendation to the Society with relation to its payment and 
then forwarded the proofs to the Society, but the Society made its own inves- 
tigations of the merits of the claim and determined for itself whether it would 
be paid. Much stress is laid by the appellant on the fact that the individual 
employees had little or no contact with the Society. 

The question here involved has not been considered by the appellate courts 
of this state. So far as the terms of the written contract are concerned, there 
is nothing to sustain the contention that the Union was the agent of the Society 
for the purpose of accepting notice or proof of disability. The contract is 
one of insurance in which the Society is the insurer and the employees are 
the insured. The master policy is between the Society and the Union and the 
Union acted for and on behalf of the employees. There is a clear line drawn 
between the contracting parties and on one side is the Society, the insurer, and 
on the other are those insured. The Union must be on the same side of the 
dividing line as the employees for it is there placed by the contract in direct 
opposition to the insurer. The Union was a creation of the employees, organized 
and supported, officered and managed by them, and it paid the premiums due 
on the policy. The Union was, in fact, the employees acting in concert. It 
cannot even be said to be an intermediary acting for or on behalf of both. The 
interests of the Union were in direct opposition to those of the Society. With 
respect to the ultimate purpose of the contract, protection, their interests were 
diametrically opposed and antagonistic. The insurer was to furnish benefits and 
the Union contracted to pay for such benefits that its members might receive 
them. 

The making of the Union the agent of the Society to receive notice and 
proof of claims for benefits is not consistent with the relationship among the 
parties concerned. To hold that the Union was the agent of the Society for 
such purpose would be to deprive the Society of the protection it was entitled 
to receive under the clause requiring proof to be made within one year. If 
the appellant’s construction of the contract is adopted, the employee would in 
fact be reporting his claim to himself or to a class of which he was a member. 
We would have the anomalous position of an agent, appointed, paid, and 
controlled by the members of the Union, the representative of an adversary. 
One objection to such a construction is shown by the precise situation existing 
here. It is conceded that no formal proof of disability was furnished the Society 
or the Union, but the plaintiff depends on a waiver by the Union of formal 
proofs by its conduct. In other words, under the construction contended for by 
the appellant, a voluntary association of employees would not only be the agent 
of the insurer, but would have authority as such to waive provisions in the two- 
party contract between the Society and the Union, provisions which were 
inserted for the benefit of the insurer. 

[4) To assume that the Union was the agent of the Society would require 
it to be held that the Union was agent for both the Society and employees, for 
ceftainly the Union represented the employees in many matters. One cannot 
serve two masters where their interests are antagonistic. “An agent is subject 
to a duty to his principal to act solely for the benefit of the principal in all 
matters connected with his agency.” Restatement—Agency, § 387. “Unless 
otherwise agreed, an agent is subject to a duty to his principal not to act on 
behalf of an adverse party in a transaction connected with his agency.” Id. 
§ 391. It would require clear evidence to hold that the Society created such an 
incongruous situation as would be presented. 

We do not see how the relationship of the parties was in any respect affected 
by the provisions in the policy requiring the Union to furnish certain informa- 
tion to the Society as to the persons insured. The amount of outstanding 
insurance and the resulting premiums were fixed on the basis of such facts. If 
the Union sought to have the amount of premium revised, it was necessary 
to have this information. In any event, it was information furnished by 1! 
insured to the insurer and, so far as any matter of agency was involved, the 
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Union was representing the employees, those actually receiving the benefit of 
the insurance. 

[5] It will be observed that the policy makes “due proof of such disability” 
within one year, not mere notice, the condition precedent to a right to disability 
benefits. While the Union had notice that plaintiff had been injured and was 
claiming that he was entitled to benefits, no proofs of total and permanent 
disability were furnished even to the Union. Mere notice that the insured had 
suffered an accident: or was ill was not a compliance with this provision of the 
policy. Brams v. New York Life Ins. Co., supra, 299 Pa. 11, at page 16, 148 
\. 855. The appellant relies upon a waiver by the Union of the presentation 
of proofs. The master policy provided: “No agent or other person except 
the President, a Vice-President, the Secretary, the Treasurer or a Registrar 
of the Society has power to make or modify any contract on hehalf of the 
Society or to waive any of the Society’s rights or requirements, and no waiver 
shall be valid unless in writing and signed by one of the foregoing officers.” 
It would require even stronger support to sustain a conclusion that the Union 
was the agent of the Society authorized to waive the receipt of all proofs than 
it would to hold that it was the agent for the purpose of receiving and transmit- 
ting the proofs. 

It seems clear that if the Union failed in its duty to transmit proofs of 
loss to the insurer, the Union and not the insurer is liable to the plaintiff. We 
find nothing in the contract that is ambiguous. The language is clear and 
appellant therefore receives no aid from the rule that a contract of insurance 
is to be construed most strongly against the insurer. 

There are a number of cases in other states where the underlying principles 
as applied to group insurance policies have been reviewed and, while the 
conclusions are not harmonious, the decided weight of authority is in accord 
with the conclusions we have reached. In some of these cases local statutes 
were involved or the facts varied from those presented here. <A_ leading 
case on this subject is that of Duval v. Metropolitan Life Ins. Co., 82 N.H. 543, 
136 A. 400 404, 50 A.L.R. 1276. In that case the employer arranged for the 
group insurance, paid a portion of the premiums, and the master policy was issued 
to it. It was held that the employer, or the group patron, was not the agent of 
the insurer. It was there said: “That the employer is expected to co-operate 
with the employee is evident. The whole scheme is paternalistic. The error of 
counsel, here and elsewhere, is in failing to appreciate that the paternalism is 
that of employer towards employee. It does not have the effect of making the 
benevolent parent the agent of the party with whom he inaugurates a contract 
for the benetit of his children. The line dividing the three parties to the contract 
according to their interest and real position in these transactions puts the employer 
with the employee, as opposed to the insurer.” The facts in the case we art 
considering favor the insurer more than they do in the Duval Case. Here 
Hahas and other employees voluntarily formed the association for the very pur- 
pose of securing insurance and it could not be said that the insurance company 
formed the association in order that it might sell the insurance. ‘ 

There are a number of cases in other states where it was contended that 
the employer in somewhat similar situations was the agent of the insurance 
company and not of the employee. In several of those cases there was involved 
1 state statute which provided that one who solicited insurance was an agent of 
the insurance company so that the company might be said to be doing business 
in the state and therefore under the jurisdiction of the courts of that. state 
It was argued in those cases that the employer or association which solicited 
the employees for insurance was therefore the agent of the insurance company. 
It was held that such soliciting employer was not the agent of the insurance 
company. See Connecticut Gen. Life. Ins. Co. v. Speer, 185 Ark. 615, 48 S.W.2d 
553: Davis v. Metropolitan Life Ins. Co., 161 Tenn. 655, 32 S.W.2d 1034: 
Equitable Life Assur. Soc. v. Hall, 253 Ky. 450, 69 S.W.2d 977. 

In Ammons y. Equitable Life Assur. Soc., 205 N.C. 23, 169 S.E. 807, there 
Was a provision similar to the one in the case at bar requiring proof of total 
and permanent disability within a year from its commencement. Plaintiff con 
tended that he had reported his condition to the paymaster of his employer 
who held the master policy and that the emplover was the agent of the insurance 
‘orrpany. The court said that there -was evidence that the paymaster looked 
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after certain disability claims, but there was nothing to show whether he so 
acted on behalf of the insurance company or for the employer corporation, and 
that the burden on the plaintiff to show evidence of agency was not sustained. 
Also, see Dewease v. Travelers’ Ins. Co., 208 N.C. 732, 182 S.E. 447. 

‘The appellant contends that the case of Ozanich v. Metropolitan Life Ins, 
Co., 119 Pa.Super. 52, 180 A. 67, 576, is consistent with the position maintained 
by him. We find nothing in that case to support such contention, The question 
of agency was not there discussed. Just as in the present case, the policy 
provided that the insurance was for the benefit of the employees only while they 
remained in the employment of a designated company. The question involved 
was whether the plaintiff had ceased to be an employee before the time of his 
death. The matter examined by this court was whether the evidence sustained 
a finding by the jury that plaintiff’s decedent was still an employee when he 
died. Agency was not either involved or considered in that case, for the status 
of the insured was fixed independently of any notice to the patron. 

The cases of Equitable Life Assur. Soc. v. Singletary (C.C.A.) 71 F.2 
409, and Porter v. Equitable Life Assur. Soc. (Mo.App.) 71 S.W.2d 766, a 
some support to appellant’s argument, but we do not agree with the reasoning 
employed. 

If this case were to be decided on a basis of our sympathy for the plaintiff, 
it would give us little trouble, for the evidence as presented to us indicates that 
he has suffered a wrong. The difficulty, however, is that the evidence does 
not indicate that the offending party was the insurer, but points quite definitely to 
the dereliction of another. The case has been very ably presented and the court 
appreciates the assistance it has received from counsel on both sides through 
exhaustive briefs and able arguments presented. We are, however, convinced that 
there_is no evidence to support the conclusion that the Union was the agent of 
the Society. It was not the agent of the Society to receive either notice of 
disability or formal proofs of the claim. Certainly we cannot support the con- 
tention that the Union was the agent of the Society for the purpose of waiving 
presentation of proofs within one year of the beginning of disability. 

Judgment diemed. 

Argued before Kephart, C. J., and Schaffer, Maxey, Drew, Linn, Stern, 
and Barnes, JJ. 

John E. Evans, Jr., Chas. J. Spinelli, and Margiotti, Pugliese, Evans & 
Buckley, all of Pittsburgh, for appellant. 

Henry Eastman Hackney, Seward H. French, Jr., Reed, Smith, Shaw & 
MecClay, and Karl W. W armcastle, all of Pittsburgh, for appellee. 

Per Curiam. 

The opinion of Judge Parker of the Superior Court conclusively answers 
all questions involved, and on that opinion the judgment is affirmed. 


THOMAS v. METROPOLITAN LIFE INS. CO. 
Superior Court of Pennsylvania. June 29, 1938. 
200 Atlantic Reporter 210. 
1. DISEASE. 

In action on industrial life policy giving insurer right to declare polic\ 
void if insured within two years before issuance of policy had been attended } 
a physician for any serious disease or complaint, whether an attack of appendi- 
citis which did not necessitate an operation and lasted only 24 hours was 2 
serious disease or complaint was for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

2. DISEASE. 

In action on industrial life policy under which insurer had right to declar 
policy void if insured within two vears before issuance of policy had_ heen 
attended by a physician for any serious disease or complaint, whether insured 
suffered from myocarditis two years before issuance of policy 
insured was in good health were for the jury. ; 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 
GOOD HEALTH. 


The term “good health,” when used in an industrial life policy, means that 
the applicant Has no grave, important, or serious disease and is free from an\ 


and whether 
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ailment that seriously affects the general soundness and healthtulness of the 
system, and slight trouble, temporary and light illness, infrequent and_ light 
attacks of sickness, not of such character as to produce bodily infirmity or 
serious impairment or derangement of vital organs, do not disprove the warranty 
of good health. 

(For other cases, see Insurance, Dec. Dig. § 291[6].) 

4. QUESTION FOR JURY. 

Whenever disputed questions of fact are presented by conflicting evidence, 
whether documentary or oral, or whenever an insurer’s defense depends upon the 
testimony of its witnesses, even though such testimony is uncontradicted, case 
may be submitted to the jury subject to trial court’s power to award a new trial 
as often as in its sound discretion it may think the interests of justice require. 

(For other cases, see Insurance, Dec. Dig. § 668|1].) 

Appeal No. 127, April term, 1937, from judgment of Court of Common 
Pleas, Lawrence County, No. 58, March term, 1937, A.D.; James A. Chambers, 
President Judge. 

Assumpsit by Benjamin J. Thomas, administrator of the estate of Gwen- 
dolvn Thomas, deceased, against Metropolitan Life Insurance Company, to 
recover upon an industrial life insurance policy on the life of deceased. From 
a judgment for the plaintiff for $325, defendant appeals. 

Affirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
and Rhodes, JJ. 

William D. Cobau, James Glenn Berry, and Cobau & Berry, all of New 
Castle, for appellant. 

Alvah M. Shumaker, of New Castle, for appellee. 

STADTFELD, Judge. ‘ 

This is an action of assumpsit by Benjamin J. Thomas, Administrator oi 
the estate of Gwendolyn Thomas, deceased, against Metropolitan Life Insurance 
Co., to recover upon an industrial life insurance policy on -the life of Gwendolyn 
Thomas issued on August 12, 1935. The assured died on June 17, 1936. 

The defendant insurance company defended the claim, alleging breach ot 
certain conditions of the policy with reference to condition of health and previous 
medical treatment of the assured. The litigation centers around the following 
provision of the insurance policy: “If (1) the Insured * * * is not in sound 
health on the date of issue hereof; or if (2) before the date of issue hereof 
the Insured *.* * has within two years before the date of issue hereof, been 
attended by a physician for any serious disease, or complaint or before said 
date of issue has had any pulmonary disease or chronic bronchitis or cancer, 
or disease of the heart, liver, or kidneys, unless such * * * medical attention 
or previous disease is specifically recited in the ‘Space for Endorsements’ on 
the fourth page in a waiver by the Company * * * then, in any such case, the 
Company may declare this Policy void.” There was no special endorsement on 
the policy. 

The contentions of defendant were as follows: (1) That the assured had 
tuberculosis at the time of the issuance of the policy; (2) that the assured had 
myocarditis at the time of the issuance of the policv; (3) that in December 
of 1934, the assured had an attack of appendicitis and this fact was not shown 
by endorsement on the policy; (4) that the insured was not in good health at 
the time of the issuance of the policy. 

The trial judge submitted to the jury questions (1), (2) and (4) and as to 
question (3) whether the attack of appendicitis was “a serious disease or com- 
plaint” within the meaning of the policy. A request for binding instructions 
was refused and a verdict rendered in favor of plaintiff for $325, the face of 
the policy, and interest thereon. A motion for judgment non obstante veredicto 
was overruled in an opinion by Chambers, P. J., and judgment entered on the 
verdict. This appeal followed. 

At the trial of the case, plaintiff put in evidence the policy of insurance with 
proof of payment of premiums onl the furnishment of proof of death as 
required under the policy and rested. , 

The defendant established that in connection with the claim made on the 
policy, the plaintiff furnished a statement of Dr. Paris A. Shoaff in connection 
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with the proofs of death. This statement sets forth that in April, 1935, he treated 
the insured. for myocarditis. The doctor was also called as a witness on 
behalf of defendant and testified that he first saw the assured on March 27, 1935 
and that she made four subsequent visits between said date and May 13 of the 
same year; that he made an examination of her and diagnosed her condition as 
myocarditis but did not inform her of his findings; that he considered the 
condition serious and permanent. In rebuttal, Benjamin Thomas, husband of 
the deceased, testified that Dr. Shoaff did treat his wife at one time and gave 
her a tonic or prescription for a “run-down condition”, but that, according to 
his recollection, although he was not certain as to dates, was after the issuance 
of the policy. 

Defendant also showed that in connection with the proof of death and as a 
part thereof, was a statement of Dr. C. F. Flannery, which set forth, inter alia, 
that in December, 1934, he had treated the insured for an attack of appendicitis 
and also for gastro-intestinal conditions in April, 1934; that the duration of 
the appendicitis attack was only twenty-four hours. This statement does not 
show any heart trouble, although this doctor’s treatment was during substantially 
the same period that she was treated by Dr. Shoaff. The statement further 
set forth that the cause of death was pulmonary and laryngeal tuberculosis and 
the duration of the disease from his personal knowledge was one year and six 
months. The doctor was also called as a witness on behalf of defendant and 
testified that he did not reach a definite conclusion as to the condition of tubercu- 
losis until November of 1935, and that he would not be able to state how long 
the disease had existed; that he had not seen her from February until November 
of 1935. 

In December of 1935, the assured was sent to the Cresson State Sanitarium 
where she died in June, 1936. Dr. Louis A. Wesner, a physician at the sani- 
tarium, in his statement attached to the proof of death, sets forth as the cause 
of death, “Pulmonary tuberculosis. Duration from history given, 6 months, 5 
days. Contributory or secondary, none.” 

[1] Appellant contends that the admissions contained in the proofs of death 
were documentary evidence establishing breaches of the conditions of the policy, 
which would warrant the court in entering judgment n.o.v., and that. the admissions 
were not contradicted or so explained as to put in issue before the jury, the 
question that the alleged breaches of conditions in fact occurred. With this 
we cannot agree. All of the doctors agree that the cause of death was tuber- 
culosis. Dr. Shoaff does not attempt to state the duration of this disease. He 
does set forth that he visited her last on December 9, 1935 and at that time 
she had been ill two weeks. Dr. Wesner gives the length of the illness as six 
months and five days. It is true that in the statement signed by Dr. Flannery, 
he gives the duration of the disease as one year and six months, but when 
testifying in court, he said his first knowledge of the presence of tuberculosis 
was in November of 1935 and that he could not tell for how long the disease had 
been present before that. The record, therefore, does not establish that the 
deceased was suffering from tuberculosis when the policy was taken out on 
\ugust 12, 1935. As to the attack of appendicitis, the testimony showed that 
it lasted for only twenty-four hours, and no operation was necessary. The 
question whether this was a serious disease or complaint was properly submitted 
to the jury. 

[2] The evidence of myocarditis, or heart trouble, depended on the test- 
imony of Dr. Shoaff alone and, being oral testimony, had to be submitted to the 
jury. Likewise the question of good health. The plaintiff offered evidence to 
show that while the deceased was in a run-down condition after the appendicitis 
attack and, while she did consult Dr. Shoaff in the spring of 1935, she had improved 
in health and during the summer of that year she was strong and robust. She was 
able to do her household work as well as work in the garden and her trouble 
did not develop until during the month of October of 1935. 

{3] As stated in Barnes v. Fidelity Mutual Life Ass'n, 191 Pa. 618, 623, 
43 A. 341, 342, 45 L.R.A. 264: “The term ‘good health’, when used in a 
nolicy of life insurance, means that the applicant has no grave, important, or 
serious disease, and is free from any ailment that seriously affects the gen- 
eral soundness and healthfulness of the system.” 

As stated in Clemens v. Metropolitan Life Ins. Co., 20 Pa.Super. 567, 572; 
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“Slight troubles, temporary and light illness, infrequent and light attacks of sick- 
ness, not of such a character as to produce bodily infirmity or serious impair- 
ment or derangement of vital organs, do not disprove the warranty of good health.” 

[4] We believe that under the testimony as presented, the plaintiff’s right 
to ‘recover was properly left to the jury, and that defendant was not entitled to 
binding instructions or judgment non obstante veredicto. The action of the 
lower court is fully sustained by the case of Evans v. Penn Mutual Life Ins. 
Co., 322 Pa. 547, 186 A. 133, wherein Mr. Justice Drew in a very comprehensive 
opinion discusses the,principles applicable to the present case. We quote there- 
from as follows, at page 560, 186 A. at page 141: “But whenever disputed 
questions of fact are presented by conflicting evidence, whether documentary or 
oral, or whenever the insurer’s defense depends upon the testimony of its wit- 
nesses, even though such testimony is uncontradicted, the case must be submitted 
to the jury, subject to the trial court’s power to award a new trial as often as 
in its sound discretion it may think the interests of justice require.” See 
also Horsfield, Ex’x, v. Metropolitan Life Ins. Co., 124 Pa.Super. 458, 189 A. 
892; McKown v. State Mutual Life Assur. Co., 127 Pa.Super. 117, 191 A. 621; 
Zenner v. Goetz, 324 Pa. 432, 188 A. 124: Osche v. New York Life Ins. Co., 
324 Pa. 1, 187 A. 396. 


The assignments of error are overruled and judgment affirmed. 


SZIDOR v. GREEK CATHOLIC UNION OF RUSSIAN BROTHERHOODS 
OF UNITED STATES OF AMERICA. 
Superior Court of Pennsylvania. June 29, 1938. 
200 Atlantic Reporter (2d) 316. 
1. NOTICE. ; 

\ member of a fraternal henefit society, under its by-laws, was entitled to 
notice and a hearing before the lodge and formal action by the latter before he 
could be lawfully expelled, and society’s secretary could not expel member without 
hearing before the lodge and without notice of intended action. 

(For other cases, see Insurance, Dec. Dig. § 694[2].) 

2. AMBIGUITY. ; 

The inconsistency, if any, in by-laws of a fraternal benefit society would be 
resolved in favor of a member of the society. 

(For other cases, see Insurance, Dec. Dig. § 693.) 

3. BURDEN OF PROOF. 

The burden of proving that a member of a fraternal benefit society was not 
in good standing or that he was delinquent in the payment of his dues at time 
of his decease was upon the society, in beneficiary’s action on benefit certificate. 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 

4. ASSESSMENT. 

In beneticiary’s action on benefit certificate issued by fraternal benefit society 
where evidence was conflicting, whether member was in good standing at time 
of his decease or whether he was in default in payment of dues and assessments 
to extent that his beneficiary was deprived of benefits under the certificate was 
tor the jury. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

Appeal No. 98, April term, 1936, from judgment of County Court, Allegheny 
County, No. 879 of 1934; Beniamin Lencher, Judge. 

\ssumpsit by Mary Szidor against the Greek Catholic Union of Russian 
Brotherhoods of United States of America to recover on a written henefit cer- 
tificate issued by defendant to John Szidor. From a judgment on a verdict for 
the defendant, plaintiff appeals. 

Reversed and new trial granted. 

Argued before Keller, P. J., and Cunningham, Baldridge, Stadtfeld, Parker, 
and Rhodes, JJ. 

Paul N. Barna and Louis Vaira, both of Pittsburgh, for appellant. 

George Ferrio, Jr., of Bridgeport, Conn., and Francis Taptich and Stephen 
Steranchak, both of Pittsburgh. for appellee. 
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WILKIE et al. v. PHILADELPHIA LIFE INS. CO. et al. No. 14677. 
Supreme Court of South Carolina. May 2, 1938. 
On Rehearing June 3, 1938. 
197 Southeastern Reporter 375. 
2. CHANGE OF BENEFICIARY. 

Where life policy provided for change of beneficiary upon written request to 
insurer, change to take effect when indorsement was made on the policy by 
insurer, and insured, while in hospital shortly before death, attempted to substitute 
her sisters as beneficiaries instead of daughter, daughter had right to insist that 
the change be accomplished in the manner specified in the policy. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

3. CHANGE OF BENEFICIARY. 

A named beneficiary in a life policy which provides for change of beneficiary by 
insured has an expectancy and is entitled to insist, in absence of any fault of the 
named beneficiary, that a change of beneficiary be accomplished in the manner 
specified in the policy. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

4. CHANGE OF BENEFICIARY. 

Where life policy provided for change of beneficiary upon written request to 
insurer, change to take effect when indorsement was made on the policy by insurer, 
insurer could insist that there be strict compliance with the provisions of the policy 
in order to effect a change of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

5. CHANGE OF BENEFICIARY. 

Where a life policy provides that insured may change beneficiary, the courts, 
in favor of one claiming to have been designated as a beneficiary for valuable con- 
sideration, will excuse exact compliance with the provisions of the policy where the 
attempt at such compliance has been substsntial and its full success prevented by 
some cause not within control of insured. : 

(For other cases, see Insurance, Dec. Dig. § 587.) 

8. CHANGE OF BENEFICIARY. 


__ Where insured attempted to substitute sisters as beneficiaries under life policy 
without complying with provisions of policy as to such change, sisters’ rights in 
equity were commensurate only with duties imposed upon insured toward them so 
that in absence of any such duties the court was without jurisdiction to decree an 
equitable. title to the proceeds of the policy to be in the sisters. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

9. CHANGE OF BENEFICIARY. 

Where life policy, in which insured’s daughter was named beneficiary, provided 
for change of beneficiary upon written request to insurer, change to take effect when 
indorsement was made on the policy by insurer, and insured died without having 
effected a change in the beneficiary according to the method provided in the policy, 
the daughter prima facie became vested with the legal title to the proceeds. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

11. CHANGE OF BENEFICIARY. 

_ Where life policy, in which insured’s daughter was named beneficiary, provided 
for change of beneficiary upon written request to insurer, change to take effect 
when indorsement was made on the policy by insurer, and insured, while in hospital 
shortly before death, attempted to substitute sisters as beneficiaries, insured’s 
physical inability personally to forward th= policy to insurer did not excuse com- 
pliance with provisions of policy as to changing beneficiary so as to entitle sisters 
to proceeds thereof. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

12. CHANGE OF BENEFICIARY. 


Where life policy, in which insured’s daughter was named beneficiary, provided 
for change of beneficiary upon written request to insurer, change to take effect when 
indorsement was made on the policy by insurer, and insured, while in hospital 
shortly before death, attempted to substitute sisters as beneficiaries but failed to 
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comply with requirements of policy, and only apparent reason for change was 
affection for sisters, daughter was entitled to proceeds of policy. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Appeal from Common Pleas Circuit Court of Richland County; Wm. H. Grim- 
ball, Judge. 

Action by Mamie Wilkie and others against the Philadelphia Life Insurance 
Company and Barbara H. O. Griffin to recover on a life policy issued by the first- 
named defendant. From a judgment favorable to plaintiffs, the last-named defend- 
ant appeals. 

Reversed and remanded, with instructions. 

The Master’s report is as follows: 

1. Pursuant to an order of reference granted by Hon. C. J. Ramage, Presiding 
Judge of the Fifth Judicial Circuit, dated 27th day of February, 1937, referring the 
above entitled cause to the Master for the purposes set forth in said order, I have 
held references herein, attended by the attorneys of record, took the testimony and 
other evidence offered and therefrom find and conclude as hereinafter set forth. 

2. I find that under date the 10th day of November, 1923, the defendant, Phila- 
delphia Life Insurance Company, in consideration of the payment of the premiums 
stipulated therein issued its certain policy of insurance Number 73779 upon the life 
of Eulela H. Otis, then a resident of the City of Columbia, Richland County, South 
Carolina, and did thereby in consideration of the payment of the premiums agreed 
to be paid insure the life of the said Eulela H. Otis in the principal sum of 
$3,000.00, payable upon due proof of the death of the said Eulela H. Otis to her 
executors, administrators or assigns. 

3. I further find that the right was reserved to the insured to change the 
heneficiary therein in accordance with the following policy provisions: “The insured 
may, while this policy is in force and unassigned, change the beneficiary. Written 
request must be made and the change will take effect when endorsement is made by 
the Company upon the policy. The right is reserved to the insured, without the 
consent of the beneficiary, to receive every benefit, exercise every right and enjoy 
every privilege conferred upon the insured by this policy.” 

4. | further find that by instrument in writing, bearing date the 13th day of 
May, 1925, and attached to said policy, the Company and the insured entered into 
a special agreement for settlement at maturity and change of beneficiary by which 
the net sum of insurance with interest at 344%, compounded annually, shall be 
payable to Barbara H. Otis, daughter of the insured, in equal monthly install- 
ments of $30.00, the first installment to become due and payable upon receipt 
hy the Company of due proofs of death of the insured. 

5. | further find that at Philadelphia, Pa. the Home Office of the Company, 
the Company under date May 25, 1925, duly endorsed upon said policy of insur- 
ance the change of beneficiary from the estate of the insured to the defendant, 
Barbara H. Otis, as follows: 

“At insured’s request, the amount due at the death of insured, shall be payable 
not to the beneficiary hereinbefore designated but to Barbara H. Otis, daughter, 
in the manner and proportions, at and for the times, and upon the conditions 
specified in the special agreement for settlement at maturity, executed by the 
Company and the insured in duplicate originals, one of which is attached to this 
policy. 

“Philadelphia, May 25, 1925. 

“Ernest M. Blehl, 
“Actuary.” 

6. I further find that under date the 3rd day of April, 1936, the insured wrote 
the Company that she intended to change the beneficiary in said policy to her 
four sistrs, Mamie Wilkie, Electra Kimbrough, Sallie H. Smith and Ella H. 
Jepson, the plaintiffs in this action, with the request that the change of hene- 
ficiary become effective immediately, which letter was received by the Company, 
at its Home Office in Philadelphia on April 6th, 1936. In the meantime, to wit: 
April 5th, 1936, the insured was admitted to the Columbia Hospital, Columbia, 
South Carolina, and on the morning of April 6th, 1936, underwent surgical 
operation; that by letter dated April 6th, 1936, the Company acknowledged the 
insured’s letter and enclosed change of beneficiary form for her execution and 
return to the Company with the policy for endorsement thereon, which letter 
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was delivered to the insured at the hospital on April 8th, 1936. The insured 
executed the form on April 8th, and retained the same in her possession until 
April 11th, at which time the insured had one of the attending nurses post the 
same in the Columbia Post Office, addressed to the Company. By letter dated 
April 14th, the Company acknowledged receipt of the form for change of bene- 
ficiary duly executed, and again requested that the insured forward the policy 
for endorsement, which letter was delivered to the insured at the hospital on 
April 16th. 

7. | further find that during the times above-mentioned the policy of insur- 
ance was in the insured’s lock box in the vault of South Carolina National Bank, 
Columbia. I further find that on April 3, 1936, the insured delivered the key 
to her lock box to her attorney for the purpose of transacting certain business 
not involved in this suit, and that the attorney delivered the key to the insured in 
person on April 16th. 

8. | further find that the insured underwent another operation on April 18th, 
from which she failed to recover and died on April 20th, without having for- 
warded the policy to the Company for the purpose of effecting the change of 
beneficiary, and further that said policy was in full force and effect at the time 
of her death. I further find that the insured was physically .unable to leave the 
hospital, go to the bank, obtain the policy of insurance and forward same to the 
Company. | further find that up to and including the day before her death, 
the insured was surrounded by all reasonable and necessary conveniences and 
attendants, and with presence of mind by which she could have caused the 
policy to be forwarded to the Company. 

9. I further find that the insured was a woman of strong mind and unusual 
business ability and that she was entirely rational up to and including the day 
before her death 

10. I further find that the insured was under no legal or equitable obligation to 
her four sisters or either of them to effect a change of beneficiary in said policy 
of insurance so as to make the benefits thereof payable to them, and that neither 
of the plaintiffs nor the defendant, Barbara H. Otis, the designated beneficiary, 
had any knowledge of the intention and efforts of the insured to make the change 

11. I further find that the defendant, Barbara H. Otis, as the designated 
beneficiary in the policy, filed due proofs of death with the Insurance Company, 
but that payment was refused on account of the conflicting claims of the plaintiffs 
and the said Barbara H. Otis, whereupon this action was instituted by the 
plaintiffs in which they claim to be equitably entitled to the proceeds. of the 
insurance. The Insurance Company, by its answer, admits its liability to pay 
the face amount of the policy in accordance with the policy provisions. Th 
defendant, Barbara H. Otis (now Barbara H. Otis Griffin), daughter of the 
insured and the designated beneficiary in said policy claims that she is entitled 
to receive payment in accordance with the trust provisions of said policy. 

12. I conclude from the evidence in the record and from the facts as thus 
found that the plaintiffs have failed to establish such equitable title to the 
fund as would entitle them to receive payment and that the plaintiffs’ claim 
should be dismissed on the merits. 

Conclusions of Law. 


The legal position of the plaintiffs, as stated by their counsel in the record 
and in argument is, that the insured substantially complied with the terms of 
the policy with reference to the change of beneficiary from the defendant, Bar- 
bara H. Otis, to them, and that she did everything reasonably within her power 
to bring about the change; that the insured’s failure to forward the policy to the 
Insurance Company's Home Office for the endorsement as required by the terms 
of the policy was made impossible because of her physical inability to leave 
the hospital and go to the bank and get the policy; that the defendant Insurance 
Company, having admitted liability under the policy and having agreed to pay the 
proceeds to whomever the Court should adjudge to be entitled to receive payment, 
has waived its right to object to the failure of the insured to forward the policy 
to the Home Office for endorsement, and that the defendant, Barbara H. Otis, 
cannot at this time object to the failure of the insured to forward such _ policy 
in accordance with its terms, with respect to change of beneficiary. 

}1] It is apparent that the plaintiffs have attempted to bring their claim 
within the broad principles of equity jurisdiction that “equity regards and treats 
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that as done which in good conscience ought to be done”, and that “equity 
looks to substance rather than to form”. The latter maxim is closely associated 
with and evolves out of the first. The first maxim is the basis upon which an 
equitable right or title is founded, while the latter appertains more exactly to the 
equitable remedy by which such equitable right or title, once established, is given 
legal effect, by dispensing with pure formalities which would otherwise defeat the 
equity. 

If | have thus assigned the correct values to these two, and only two, under- 
lying equitable principles on which the plaintiffs rely in support of their claim, 
I am forced to the conclusion that the facts as found and reported in the evidence 
fail to establish any equitable title in the plaintiffs to the fund in question. 

The rule is stated, clearly and in its broadest sense in Volume I, Pomeroy’s 
Equity Jurisprudence, Fourth Edition, Section 364, as follows: “Equity regards 
and treats that as done which in good conscience ought to be done. Some writers 
have failed to apprehend the full significance of this maxim, and have des- 
cribed its effects in altogether a too narrow and partial manner. Others have 
correctly looked upon it as the very foundation of all distinctively equitable 
property rights, of all equitable estates and interests, both real and personal. It 
is in fact the source of a large part of that division of equity jurisprudence 
which is concerned with equitable property; the doctrines and rules which create 
and define equitable estates or interests are in great measure derived from its 
operation. So far from the maxim being confined to express executory con- 
tracts, and to those dispositions of property which give rise to an equitable con- 
version, it has been applied by the most eminent courts to all classes of equities; 
to every instance where an equitable ought with respect to the subject-matter 
rests upon one person toward another; to every kind of case where an affirmative 
equitable duty to do some positive act devolves upon one party, and a corres- 
ponding equitable right is held by another party. Whenever courts of high 
authority have dealt with the principle in a narrower manner, and have given 
to it a more restricted operation and effect, their language, although perhaps 
very general in its terms, should be taken as confined, and is intended by the 
court to be confined, to the particular application of the maxim then under 
judicial investigation.” 

In the following paragraph, Section 365, Pomeroy states the meaning and illus- 
trates the effect of the principle in the following language: “What is the true 
meaning of the principle, taken in its most comprehensive and generic sense? and 
what are its true effects upon the system of distinctive doctrines and rules which 
constitute the equity jurisprudence? In the first place, it should be observed that 
the principle involves the notion of an equitable obligation existing from some cause 
of a present relation of equitable right and duty subsisting between two parties,—a 
right held by one party, from whatever cause arising, that the other should do 
some act, and the corresponding duty, the ought resting upon the latter to do 
such act. Equity does not regard and treat as done what might be done, or what 
could be done, but only what ought to be done. Nor does the principle operate in 
favor of every person, no matter what may be his situation and relations, but 
only in favor of him who holds the equitable right to have the act performed, as 
against the one upon whom the duty of such performance has devolved.” 

If, as shown by the foregoing statement of the law, in order to invoke the 
doctrine, one must show some duty imposed upon another to perform some par- 
ticular act, which act was not performed, and by such failure to perform has caused 
a resulting inequitable situation to arise, we must in this case ascertain the duty to 
be performed and the corresponding right to require its performance. Before 
reverting to the facts already found for an answer to this question, consideration 
should be given to the legal effect of the contract of insurance in question. The 
insured unquestionably reserved the right by the terms of the policy above quoted 
to change the beneficiary, and actually accomplished a change to her, daughter 
in 1925, in strict accordance with the contract method for effecting such change. 

[2, 3] We see, therefore, that in April, 1936, when the insured attempted to 
change the beneficiary to the plaintiffs, the contract bore the name of the defendant, 
Barbara H. Otis, as beneficiary, and by such previous designation the daughter 
acquired an expectancy in the policy and the funds to become available thereunder, 
subject, of course, to the reserved right of the insured to replace her as beneficiary 
How could the insured, by the terms of the policy, accomplish a change in benef 
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ciary? Only upon written request by the insured to the Insurance Company, 
the revocation of the former beneficiary and the designation of the new beneficiary 
to take effect when endorsement is made by the company upon the policy, and from 
the facts the daughter has the unquestioned right to insist that the change be accom- 
plished in no other manner. There has been some conflict in the decisions in 
this State on the question of the vested rights of beneficiaries under policies of 
life insurance, where the right is reserved tc the insured to effect a change without 
the consent of the beneficiary. The earlier cases on the question held that the 
beneficiary acquired a vested right which could not be defeated without the 
beneficiary’s consent, notably among them Holder v. Insurance Company, 77 S.C. 
299, 57 S.E. 853; Deal v. Deal, 87 S.C. 395, 69 S.E. 886, Ann.Cas.1912B, 1142; Taff 
v. Smith, 114 S.C. 306, 103 S.E. 551, and Brown v. Insurance Company, 114 S.C. 202, 
103 S.E. 555, and while these cases have been reversed by subsequent decisions on 
the question of the vested rights of the beneficiary in the policy, they remain 
authority and have been repeatedly cited in support of the principle that the 
designated beneficiary is entitled to insist, in the absence of any fault of his own, 
that a change of beneficiary be accomplished in the contract method. The daughter 
does not claim in this case that she acquired a vested right under the policy during 
the life of her mother, but acknowledges that she acquired an expectancy only, which 
she claims became vested upon the death of the insured. The rule that in policies 
of insurance of the kind here involved the beneficiary acquires an expectancy only 
is fully stated and the contract right of the beneficiary to the protection of that 
expectancy is announced in Bost v. Volunteer State Life Insurance Company, 114 
S.C. 405, 103 S.E. 771: Wannamaker v. Stroman, 167 S.C. 484, 166 S.E. 621; Davis 
v. Acacia Mutual Insurance Company, 177 S.C. 321, 181 S.E. 12, and others. 

In the Wannamaker Case, in which the right of the assured to change the 
beneficiary in a life policy was under consideration, the Court said (page 623): 

“It appears concluded by the Bost Case, reaffirmed in the Antley Case [Antley 
v. Ins. Co., 139 S.C. 23, 137 S.E. 199, 60 A.L.R. 184], that, where the right is 
reserved to the insured to change the beneficiary at his pleasure, the designated 
beneficiary does not take a vested interest, in the sense of an interest that cannot 
be divested by some act of the insured; his interest is denominated an ‘expectancy’ ; 
it is nevertheless an interest which is held subject to the exercise of the right of the 
insured to change the beneficiary; but no valid reason appears to me why this 
inchoate interest or expectancy should not be entitled to the protection which the 
policy gives it, not to be defeated except in the contract method. 

“The argument advanced in some of the cases that the provision for a change of 
the beneficiary with certain solemnities is inserted for the protection of the insur- 
ance company alone, and that that protection may be waived by the company, does 
not appeal to me as sound. 

“It is a provision in fact for the mutual protection of the insurance company 
and the beneficiary, and it does not seem just that the insurance company, if it 
should see fit to waive its protection, by that act be held to have waived the right of 
the beneficiary. 

“The insured contracts with the beneficiary that the proceeds of the insurance 
shall be paid to her unless he should ccnform to the provisions of the policy 
regulating a change of beneficiary; the insurance company contracts, through the 
insured, with the beneficiary that the proceeds shall he paid to her unless the 
insured should in the prescribed method change the heneficiary.” 

The principles discussed in the Wannamaker Case are followed in the United 
States Courts in interpleader cases filed under the Federal Statute. In Mutual 
Life Insurance Company of New York v. Patterson, D.C.N.Y., July 30, 1936, 15 
F.Supp. 759, it was held (page 760): “Inasmuch as the policy, by its terms, gave 
to the insured the right to change the beneficiary, Grace Patterson acquired only 
an expectancy to the proceeds of the policy during the lifetime of the insured, * * * 
but her right became vested absolutely upon the death of the insured without 
previous change of heneficiary. * * * Prima facie, Grace Patterson, the duly 
designated beneficiary in the policy, was entitled to the proceeds of the policy 
upon filing due proofs of death, and payment to her by plaintiff would have absolved 
the company from any further claim on the policy.” 

[4, 5] Undoubtedly the company could insist that there should be a strict com- 
pliance with the provisions of the policy in order to make effective a change of 
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beneticiary. Nevertheless, the courts, in favor of one claiming to have been des- 
ignated as a beneficiary for valuable consideration, will excuse exact compliance 
with the provisions of the policy where the attempt at such compliance has been 
substantial and its full success prevented by some cause not within the control of 
the person attempting to make the change. 

Continuing, the Court said: “Having notice before the death of the insured that 
he was attempting to make a change of beneficiary, the [company] properly 
elected for its own protection not to pay the money to [Grace Patterson] but to 
await developments. After the claim of the alleged [new] beneficiaries was filed, by 
bringing all claimants into court and by paying the total amount for which it can 
be liable under any contingency on the policy into court, [the company] waived 
its right to insist that the conditions precedent to a change of beneficiary should 
be strictly complied with and has acknowledged the right of recovery on the policy. 
This waiver and acknowledgment it had a right to make. In so doing, it- has not 
changed the rights of the respective claimants to the fund.” 

[8-11] The plaintiffs’ rights in equity are commensurate only with the duties 
imposed upon the insured toward them and there being none established by the 
evidence this Court is without jurisdictior upon equitable principles to decree 
an equitable title to the fund in the plaintiffs. When the insured died without 
having effected a change in the beneficiary, according to the contract method, prima 
facie, the defendant, Barbara H. Otis (now Griffin), became vested with the 
legal title to the fund. Equity cannot aid a volunteer, and particularly when to 
do so would have the necessary effect of defeating a vested legal title. The 
assured’s physical inability to attend to the transaction in person cannot alter the 
principle, as the will to do (forward the policy) could have been overcome by the 
voluntary faculties of an active and clear mind by the will not to do. This view is 
consistent with the evidence, and the fact that none of us can predict with any 
degree of certainty what course the human mind may take in bringing about or 
concluding a voluntary transaction, which. when completed, is again subject to 
revocation by the same token. The field of speculation is too close at hand to 
give further consideration to this question. 

[12] 13. I, therefore, conclude that no change of beneficiary was accomplished 
in the contract method; that the daughter by reason of her designation in the policy 
is the legal beneficiary; that the plaintiffs have no equitable right or title to the 
fund, and that equity must follow the law and award the fund to the defendant, 
Barbara H. Otis Griffin. 

14. I, therefore, recommend that the defendant, Philadelphia Life Insurance 
Company, be authorized and directed to pay the proceeds of said policy of insur- 
ance to the defendant, Barbara H. Otis Eriffin, in accordance with the policy pro- 
visions, and that the defendants have judgment for the costs of this action. 

Fred D. Townsend, of Columbia, for appellant. 

Cooper & Maher, of Columbia, for respondents. 

StTaBLER, Chief Justice. 

This action was brought to recover $3,000.00, the proceeds of a policy of insur- 
ance issued by the defendant company on the life of one Eulela H. Otis, who died on 
April 20, 1936. The plaintiffs are the sisters of the deceased and claim such pro- 
ceeds as substituted beneficiaries; the defendant, Barbara H. O. Griffin, contends 
that she is entitled, as the designated beneficiary in the policy, to the fund in ques- 
tion, and challenges the validity of the substitution sought to be made by her 
mother, the insured. 


_ The cause was referred to the master of Richland County, who took the tes- 
timony and made his report on June 5, 1937. He found, as a matter of law and of 
fact, that no change of beneficiary was accomplished in the contract method; that 
the sisters have no equitable right or title to the proceeds of the policy, and are 
mere volunteers in the eyes of the law. He further found that Barbara H. O. 
Griffin, the daughter, by reason of her designation by endorsement on the policy, 
is the legal beneficiary, and that the award of the fund should be made to her. 


Exceptions were taken to the report and the matter was heard by his honor, 
Judge Grimball, who reversed the master, holding that the evidence supported the 
position taken by the plaintiffs, to wit, that the insured had substantially complied 
with the requirements of the policy covering the change of beneficiary; that she did 
all in her power to bring about the desired change, and that, therefore, the equitable 
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maxims, that “equity regards and treats that as done which ought to be done” and 
“equity regards substance rather than form,” should be applied in this case and 
the proceeds of the policy awarded to the sisters. The defendant Griffin appeals 
and charges the Circuit Judge with error in so holding. 

We think the Circuit Judge, under the admitted facts, which are fully and 
correctly stated by the master in his report, was wrong in the conclusion reached 
by him. 

[13] In 37 C.J. 585, the writer says: “On the principle that equity regards as 
done that which ought to be done, the courts will give effect to the intention of 
the insured by holding that the change of beneficiary has been accomplished where 
he has done all that he could to comply with the provisions of the policy, as where 
he sent a proper written notice or request to the home office of the company but was 
unable to send the policy by reason of circumstances beyond his control, and where 
it has been lost, or was in the possession of another person who refused to surren- 
der it or was otherwise inaccessible.” See Taff v. Smith, 114 S.C. 306, 103 S.E. 551. 

It is true that the insured in the case at bar was a very ill woman from April 
5 to April 20, 1936, and during that time was in the hospital and underwent two 
major operations. She was entirely rational, however, up to.the day before her 
death, April 20th; and while she was physically unable to leave the hospital and 
go to the South Carolina National Bank in the city of Columbia to get the policy 
from her safety deposit box there, she was, as pointed out by the master, “sur- 
rounded by all reasonable and necessary conveniences and attendants, and with 
presence of mind hy which she could have caused the policy to be forwarded to 
the company.” In view of these facts, it can hardly be said that the insured, by 
reason of circumstances beyond her control, was unable to obtain the policy from 
her lock box and send it to the company. 

We approve the findings and conclusions of the master, and his report will be 
incorporated in the report of the case. 

The judgment of the Circuit Court is reversed and the case remanded to that 
Court with instructions that the proceeds of insurance be paid to Barbara H. O. 
Griffin, defendant herein, in accordance with the trust provisions of the policy. 

Bonham, Baker, and Fishburne, JJ., concur. 

Carter, J., did not participate on account of illness. 

Order on Petition for Rehearing. 

Per Curiam. 7 

The respondents ask for a rehearing in this case. We have given to their 
petition the careful consideration it deserves; but it not being made to appear that 
this Court, in its consideration and disposition of the appeal, overlooked or dis- 
regarded any material question of fact or applicable principle of law: ae 

It is ordered that the petition he dismissed and the order staying the remittitur 
revoked. 

Stabler, C. J., and Bonham, Baker, and Fishburne, JJ., concur. 


ELLIS v. KANSAS CITY LIFE INS. CO. No. 14700. 
Supreme Court of South Carolina. June 2, 1938. 
197 Southeastern Reporter 398. 
5. TOTAL DISABILITY. 

In action on total and permanent disability provision of a group policy, brought 
by an insured who was a rural mail carrier, evidence that insured had milked a 
cow several months and was seen doing chores about his premises was admissible 
upon issue of the insured’s total and permanent disability. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

7. TERMINATION. 

In action on a group policy which provided that the insurer might demand 
and the insured would be required to furnish proof of continued disability, and 
if insured failed to do so, or if the disability should cease before all of the 
installments were paid, the insurer’s liability would cease, the portion of judgment 
granting total and permanent disability benefits, which provided that insured 
was entitled to future installments, was improper. 

(For other cases, sce Insurance, Dec. Dig. § 666.) 
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Appeal from Common Pleas Circuit Court, Hampton County; E. C. Dennis, 
udge. 

J Action by James L. Ellis against the Kansas City Life Insurance Company 
on a disability clause of a certificate issued under a group life insurance policy. 
From an adverse judgment, the defendant appeals. 

Reversed and remanded for retrial. 

Benet, Shand & McGowan, of Columbia, and Randolph Murdaugh, of Hamp- 
ton, for appellant. 

George Warren, of Hampton, for respondent. 

BonHAM, Justice. 

The respondent was insured under a certificate issued under a group policy to 
National Rural Letter Carriers Association by the Continental Life Insurance Com- 
pany; the appellant, Kansas City Life Insurance Company, assumed the liability of 
the Continental Life Insurance Company under the said certificate. The amount of 
the insurance on the life of the respondent was $2000.00, and the policy contained a 
provision for the payment of benefits upon proof of total and permanent disability 
arising from bodily injury or disease. 

About the ——— day of October, 1936, respondent furnished to the appellant 
what it is alleged was “proper proof” of said total and permanent disability. The 
appellant denied liability, and this action followed. 

The prayer of the complaint is for Three Hundred Six and 24/100 ($306.24) 
Dollars, for disability benefits for the months of January, February and March 1937, 
and that the appellant be required to pay the respondent the sum of One Hundred 
Two and 08/100 ($102.08) Dollars per month until twenty consecutive payments 
have been made, inclusive of the payments now due. 

The answer denied liability. 

The case was heard by Judge Dennis, with a jury. Motions for directed 
verdict and new trial were made by the deiendant, and refused. 

The Court directed the jury to find simply for the plaintiff or for the defendant. 
A verdict was rendered as follows: “We find for the plaintiff.’ The Court over- 
ruled a motion for new trial, and in the same order provided: “That the plaintiff 
have judgment against the defendant for the sum of Three Hundred Six and 
24/100 Dollars, with interest * * * . That the defendant do pay to the plaintiff 
on the first day of each month after March 1, 1937, the sum of One Hundred Two 
and 08/100 Dollars, with accrued interest, until twenty consecutive monthly pay- 
ments have been made, inclusive of the payments mentioned above for the months 
of January, February and March 1937.” 

The defendant appeals upon grounds stated in four exceptions. 

The first exception charges error for refusing the motion for directed verdict, 
which was predicated on the ground that there was no evidence to show that the 
plaintiff was totally and permanently disabled within the provisions of the certificate 
of insurance relating to total and permanent disability. 

[1] We think the testimony given by the daughter of the plaintiff, Emma Bell 
Ellis, furnished evidence which made it obligatory on the trial Judge to submit to the 
jury the question of total and permanent disability. The Court takes this occasion 
to re-affirm the rule laid down in the cases of Hickman v. AStna Life Ins. Co., 166 
S.C. 316, 164 S.E. 878; DuRant v. Aitna Life Ins. Co., 166 S.C. 367, 164 S.E. 881; 
Owens v. Sovereign Camp, W. O. W, 174 S.C. 514, 178 S.E. 125; Morgan v. 
Travelers’ Ins. Co., 172 S.C. 404, 174 S.E. 235; and Stewart v. Pioneer Pyramid 
Life Ins. Co., 177 S.C. 132, 180 S.E. 889, which rule is to the effect that the opinion 
of the doctor that the plaintiff was totally and permanently disabled can have no 
probative value in the face of evidence of the physical fact that the plaintiff was 
able, after he was alleged to be disabled, tc perform the same sort of work he was 
accustomed to do. 

In the case at bar, the Judge placed his refusal to grant the defendant’s motion 
for directed verdict on the testimony of Emma Bell Ellis, excluding that of the 
doctor. Hence, the rule does not apply to his action in refusing the motion. 

The second exception presents a more serious proposition for our consideration. 
It is as follows: 


“His Honor erred in permitting plaintiff's counsel, on cross examination * * * 
to ask the following hypothetical question : 
““Q. What about a patient that comes to you, you examine him, say he is about 
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49 years old, you find him highly nervous not from allonal, morphine, liquor or 
anything of that kind, you have just examined him, you treat him from July to 
February when you first examined his blood pressure it was 200, he complained of a 
severe pain in his neck and head, at that time he was highly nervous, he had an 
accelerated pulse, and from July to February lost 35 pounds in weight, and his blood 
pressure was 240 in February, would you consider that a man in that condition is 
disabled ?’” 

This hypothetical question was based either upon the facts in evidence in the 
case, or upon the opinion expressed by plaintiff’s witness Dr. Peeples. 

(2] If it was predicated upon the evidence in the case, then that evidence must 
be correctly stated in the question. In overruling the objection to the question, the 
Court said: “I do not think he has got to base a hypothetical question exactly on 
the evidence. He can ask any hypothetical question that he pleases to ask on cross 
examination. If those facts fit this case, and if they do not fit the case you can 
argue it to the jury. I cannot require him to remember the evidence as taken down 
hy the stenographer in framing his question. If the facts do not fit this case, 
you can argue that to the jury. I still think that counsel can ask any hypothetical 
question that he wants to ask, whether it is based on the testimony in this case or 
not. Now go ahead.” 

|3] We think this ruling is erroneous. If the question attempts to state the 
testimony, or evidence, it must state it correctly; if it is stated upon alleged facts, 
not in proof, it is but the suggestion of counsel’s mind and can furnish no basis for 
the jury’s determination of the question of plaintiff’s disability. If the question is 
framed upon the suggestions of the opinion of Dr. Peeples, plaintiff's expert wit- 
ness, it is erroneous because Dr. Tuten, defendant’s expert witness, is not allowed 
to give his expert opinion founded upon the opinion of another expert. It is uncon- 
tradicted that Dr. Tuten had never examined the plaintiff. 

We think this was error. 

The third exception charges error to the presiding Judge for that he charged 
the jury as follows: “There is some testimony in this case with reference to whether 
or not this man milked a cow for pay. I charge you that that does not mean that 
he could not recover even if he did milk a cow, that is not the kind of work. Often- 
times it might be advantageous to a man who is sick, or totally and permanently 
disabled from doing his regular work, to do some little things, or to do as much 
as he could,.and that would not say that he was not totally and permanently dis- 
abled from doing the job he had or work of a similar nature and kind.” 

The error alleged is that this was a charge on the facts. 

[5] The record discloses that the respondent was a rural mail carrier, that 
his route was a short one which required only about three and a half hours of 
his time a day. That he was discharged from this employment because he had 
plead guilty and been punished for a violation of the liquor laws. Defendant 
undertook to show that respondent could do light work; work as light as that 
of his mail carrier employment, and for that, from the doing of such work, it 
was inferable that he was not totally and permanently disabled. For this pur- 
pose he introduced testimony that respondent had milked a cow several months 
and was seen doing chores about his premises. This testimony was admitted 
without objection, and was clearly proper for the consideration of the jury upon 
the cardinal issue submitted to it, viz. Was the plaintiff totally and perman- 
ently disabled? 


[6] We think there is no doubt that His Honor infringed upon the province 
of the jury, and conveyed thereto his opinion of the force and effect of the 
evidence. 

This exception is sustained, 

The fourth exception charges error for that His Honor in his order for judg- 
ment, gave judgment as follows: “It is further ordered, adjudged and decreed 
that the defendant do pay to the plaintiff on the first day of each month after 
March 1, 1937, the sum of One Hundred and Two and 08/100 ($102.08) Dollars 
and accrued interest until twenty consecutive monthly payments shall have been 
made, inclusive of the payments mentioned above, for the months of January, 
February and March 1937.” And in holding: “That at the time of the com- 
mencement of the action the total amount of insurance effective on such insured 
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became payable in installments as required in said total and permanent disabil- 
ity benefit clause.” 

The error being (a) that plaintiff's recovery was limited to the amount due 
up to the commencement of the action, viz., three installments for January, Feb- 
ruary and March 1937, of $102.08. (b) In holding that under the disability 
clause of the policy all the twenty installments were due at the commencement of 
the action. 

In his order for judgment, the Circuit Judge said: “In passing this order 
the Court is not unmindful of the ruling of the Supreme Court in the case of 
Odiorne v. Prudential Insurance Company of America, 176 S.C. 69, 179 S.E. 669, 
but holds that the contract for total and permanent disability benefits involved 
in the case at bar reads as follows:” (Setting it out.) 

In his order in this case His Honor does not point out any difference in the 
provisions of the contract for total and permanent disability benefits in this 
case and the contract in the Odiorne Case. Nor are any such differences appar- 
ent in the report of the latter case. Inspection shows that in every essential 
fact, the provisions, conditions and limitations of the two policies are in accord. 
The Supreme Court in modifying the judgment in the Odiorne Case, said 
(page 670): 

“In his order, Judge Dennis granted judgment for respondent for the amount 
due at the time of the commencement of this action, together with interest 
thereon to the date of the verdict. In this we are of the opinion that he was 
correct 

“However, Judge Dennis then further decreed that all further premiums 
shall cease, and that respondent is entitled to the payment of further and future 
installments under the policies. In this we are of the opinion that he was in 
error. This is a law case, and in it only the rights and liabilities of the parties 
up to the time of the commencement of the action can be adjudicated. Black v. 
Jefferson Standard Life Ins. Co., 171 S.C. 123, 171 S.E. 617. This portion, there- 
fore, of the order must be set aside.” 

In the Black Case, supra, this occurs (page 619): 

“Then, again, the policy provides that, if the insured should fail to furnish 
due proof (of his continued total disability) or if he should recover (regain his 
health), then the monthly payments should cease and the payment of premiums 
should be resumed. This provision of the policy was before the court, and 
shows that the disability, although seemingly and presumably permanent, might 
be removed. It might have been removed at some time between the commence 
ment of the action and the date of the trial. By the complaint the defendant 
was called upon to defend the action as it then existed, and could, with propriety, 
have objected to any testimony touching the disability of the plaintiff or his 
physical condition after the action was begun. This was not a liquidated 
demand, one which the circuit judge could say was fixed and would continue 
during any given time, whether up to the date of the trial or during the entire 
life of the insured. The development of medical and surgical science in the 
past few years has been such that many persons afflicted with apparent total 
disability have been restored to normal health. The provision in the policy was 
to permit the insurance company to avail itself of any benefit which might be 
derived from this provision should the circumstances of the individual case 
permit. We are therefore convinced that the recovery of disability payments 
should have been limited to that period of time between February 4, 1931, when 
the proofs of disability were filed, to April 30, 1931, when the action was com- 
menced. The following extract from the case of Young v. Peoples Bank, 163 
S.C. 57, at page 69, 161 S.E. 324, 328, is applicable: ‘Appellants’ position is 
strongly supported by the authorities. It has been a generally recognized rule, 
receiving application in many cases, that the plaintiff must stand or fall by the 
condition of affairs existing at the time of the commencement of the action.” 


In addition to the provision of the certificate of insurance quoted in the 
order for judgment, there is another which relates to total and permanent dis- 
ability, which is as follows: “Notwithstanding that proof of total and perman- 
ent disability may have been accepted by the Company as satisfactory, the 
Member shall at any time on demand from the Company furnish due proof 
of the continuance of such disability, and in the case of his failure to do so 
such Member shall be deemed to have recovered from such disability before 
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all the installments have been paid, or fails on demand to furnish due proof of 
the continuance of such disability, all payments of installments to him shall 
cease. Insurance on such Member shall then be revived in the amount of the 
commuted value on a basis of interest at the rate of three and one-half per 
cent per annum of the installments remaining unpaid to such Member at the 
time of recovery.” 

[7] Here is a vital right of the appellant rendered null and void by the 
order appealed from. Under the above provision of the policy, the Company 
may demand, and the insured must furnish, proof of continued disability ; if he 
fail to do so. or if the disability cease before all the installments have been 
paid, the Company’s liability to pay ceases. But not so now, the order of 
judgment holds that these installments were due at the commencement of the 
action, and gives judgment for them. If that order stands, before the Company 
can avajl itself of the provisions of the policy, it must move to vacate the judg- 
ment. Khe order, disregarding the terms of the contract, transfers the burden 
from the insured to the Company. 

In order to sustain the judgment appealed from, this Court must overrule 
the cases of Odiorne and Black, supra; this it is not ready to do. 

The judgment is reversed and the case is remanded for retrial. 

Stabler, C. J., concurs in result. 

Baker and Fishburne, JJ., and Wm. H. Grimball, A. A., J., concur. 

Carter, J., did not participate on account of illness. 


HORTON v. ATLANTIC LIFE INS. CO. No. 14604. 
Supreme Court of South Carolina. June 7, 1938. 
197 Southeastern Reporter 512. 
1 SURRENDER VALUE. 

As respects amount available to purchase extended insurance, the expression 
“American Experience Table of Mortality’ is a composite term applicable to a 
series of tables dealing with life insurance, costs and values, varying according to 
the age of the insured, the period during which the policy has been in force, and 
the term of the particular policy as affecting the insured’s expenses and costs when 
distributed over the probable life of the policy. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

2. EXTENDED INSURANCE. 

In applying the American Experience Table of Mortality to a given contract 
of insurance, the terms of the policy must determine the table or method of 
calculation. in arriving at policy’s value deductible from the tables, as respects 
right to extended insurance. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

3. AMBIGUITY. 

The ambiguous provisions of a life policy will be construed liberally in favor 
of the insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. SURRENDER VALUE. 

Under life policy providing that its value should be as stated in table of sur- 
render values, which values were calculated by full preliminary term method, value 
of policy would be determined by the method stated in the contract, as against 
contention that the annual premiums remaining the same throughout the life of 
the policy, the value of the contract for the purpose of extended term insurance, 
aside from dividend accumulations, should be the reserve by the American 
Experience Table of Mortality with 3% per cent. interest on a life continuous 
premium basis. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 


Appeal from Spartanburg County Court; Arnold R. Merchant, Judge. 7 

Action upon a life policy by D. A. Horton, as administrator of the estate of 
I. A. Horton, deceased, against the Atlantic Life Insurance Company, from 4 
judgment for the plaintiff, defendant appeals. 

Reversed. 

Carlisle, Brown & Carlisle, of Spartanburg, for appellant. 

Johnson & Johnson and J, Davis Kerr, Jr., all of Spartanburg, for respondent. 

Per Curiam. 
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On July 29, 1920, the defendant company insured the life of one Linsay A. 
Horton, then thirty-seven years of age, in the sum of $2,000. A double indemnity 
agreement was attached to the policy, which provided that the company would 
pay an additional amount equal to the face value of the contract in the event of 
accidental death of the insured before attaining the rated age of sixty-five years. 
The payment of disability benefits, in case Horton became totally and permanently 
disabled before reaching the rated age of sixty years, was also provided for. On 
August 17, 1921, in compliance with the request of the insured, the company issued 
and attached to the policy a statement that, in consideration of the payment in 
advance of $8.47 to cover the cost of temporary insurance, it was agreed that the 
annual premiums thereafter should be due and payable on the 29th day of Novem- 
ber of each year, as if that date had originally been inserted in the contract of 
insurance and the double indemnity agreement. The annual premium on the policy, 
as provided therein, was the sum of $58.80, with an additional annual premium of 
$3 on the double indemnity agreement. The insured paid all premiums up to and 
including the annual premiums of November 29, 1932, but made default in the 
payment of the premiums due November 29, 1933. Horton died on May 26, 1934, 
and notice of his death was given the company on the 14th of the following month, 
at which time demand was also made for payment,of the insurance. The company 
refused to comply with the request, and this action was then brought to enforce 
collection of the policy. 

The plaintiff alleged that on November 29, 1933, the reserve value of the con- 
tract of insurance was the sum of $400.04; that the insured had received a loan 
from the company amounting to $380 as of November 29, 1933, leaving a net 
halance, applicable to the purchase of extended term insurance, of $24.86, the 
difference between the net reserve and the indebtedness of the insured, plus a 
dividend of $4.82 apportioned to the credit of the policy on November 29, 1933. 

The defendant admitted that it had issued the policy sued upon, but alleged that 
Horton’s indebtedness of $380 against the contract was the entire and full extent 
of the policy’s available value on November 29, 1933; and that when such indebted- 
ness was deducted from the net reserve, there was no remaining value of any kind 
whatsoever with which to purchase extended term insurance. 

By consent of the parties, the case was tried without a jury by Judge Mer- 
chant, who filed an order on September 11, 1937, giving judgment for the plaintiff 
for the full amount sued for. From this order and judgment the defendant appeals 

Was the contract in force at the death of Horton as extended term insurance? 


The policy provides that it was issued in consideration of the payment of 
$58.80 in advance, “as the premium for an insurance terminating one year from 
the date hereof, and will be renewed and extended thereafter as a life contract 
upon the further payment of a like amount due one year from the date hereof and 
on the same anniversary day in every year thereafter and payable on said date 
annually or within the grace period as above provided.” Tt also provides, under its 
automatic non-forfeiture provision, that “upon the non-payment of any premium 
after the second, without action on the part of the insured, the company will 
advance such premium, also subsequent unpaid premiums, with interest at 6% per 
annum due annually in advance, as a premium loan secured by this contract, so long 
as such loan together with all indebtedness and with interest at 6% per annum due 
annually in advance does not exceed the cash value of this contract, plus any divi- 
dends on deposit. * * * If the available cash value be insufficient to pay an annual 
premium and interest as above stated, the company will continue the contract as 
extended term insurance for such time as the balance of value will permit.” The 
provision of the policy relating to extended insurance sets forth that the amount 
of this insurance: shall be “as stated in the table of surrender values” contained 
in the policy; and that “such values are based upon the reserve by the American 
Experience Table of Mortality with 3%4% interest.” It was also provided that 
“any indebtedness to the company on account of this contract * * * will be deducted 
from the reserve used in the calculation of any benefit provided therein.” The 
table of surrender values printed in the policy indicates that after the contract had 
been in force for full thirteen years, its cash surrender or loan value would be 
$19) per thousand, making its reserve or cash value, according to this table, on th 
date named, the sum of $380. 

The contention of the respondent is that this policy is a level premium polics 
that is, the annual premium remains the same throughout the life of the policy; 
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and that the value of the contract for the purpose of extended term insurance, aside 
from dividend accumulation, should be the reserve by the American Experience 
Table of Mortality with 3%% interest on a life continuous premium basis. The 
contention of the appellant is that the reserve should be computed by the American 
Experience Table of Mortality for 34% interest as modified by a full preliminary 
term of one year in addition to the four months’ term insurance provided by the 
supplemental application. In other words, the company says that the policy had 
no reserve for the first sixteen months or until the year following November 29, 
1921, as the contract provides that its value should be “as stated in table of sur- 
render values,” namely, $380, such value being arrived at by the full preliminary 
term method of calculating reserves; while the plaintiff contends that the polic: 
provides for values to be arrived at by the full level premium method of making 
such calculation. 

It would seem, therefore, that the real question before us is whether the table 
contained in the policy, or the one relied upon by the respondent, controls. In the 
lower Court this question was made by the introduction in evidence by the plaintiff, 
over the objection of the defendant, the table contended for by him, and its adop- 
tion by the Court as the controlling basis of the calculation of the value of th 
policy at the time the lapse occurred. 

[1, 2] We have given much thought and consideration to this question, and 
have reached the conclusion, and so hold, that the table contained in the policy, in 
the absence of any showing of mistake or fraud, must control. The interpretation 
by the insurer of the American Experience Table of Mortality, and its application 
in this case, is expressed in the policy itself. As a matter of fact, the expression, 
“American Experience Table of Mortality,” is a composite term, applicable to a 
series of tables dealing with life insurance, costs and values, varying according to 
(1) the age of the insured, (2) the period during which the policy has been in 
force, and (3) the term of the particular policy as affecting the insured’s expenses 
and costs when distributed over the probable life of the policy. When it is 
attempted, therefore, to apply such tables to a given contract of insurance, the 
terms of such contract must of necessity have a bearing upon the policy values 
deductible from the tables. For example, it would not be contended that a given 
table, when applied to a one year term, renewable policy, would produce the same 
result as when compared to a continuous life payment or endowment policy 
Separate tables apply to the different types of policies, and the one relied upon in 
a given case must be shown to fit the policy in question. In each case, therefore, 
it may be necessary to apply a different table or method of calculation. 

R. P. James, an actuary in the employment of the defendant company, was 
the only witness called to the stand. Testifying as an expert in the field of insur- 
ance, he stated that, treating the present contract as a term policy, renewable as 
provided therein, the applicable method of calculation based upon the Americar 
Experience Mortality Table with 3%4% interest, produces the exact result set out 
in the table of surrender values contained in the policy, and that this method of 
calculation is known as “the full preliminary term method.” He further stated that 
if the contract of insurance were a straight life policy rather than a term policy, 
renewable, a method of calculation known as “the full level premium method,” 
would be applicable, and in that event, under the American Experience Mortality 
Table in question, the figures or table upon which the respondent relies would hx 
correct. 

The ultimate issue in the case, therefore, is whether the table of extended 
values, which constitutes a part of the policy itself, can be wholly disregarded, and 
in its place another table substituted. Assuming, without deciding, that this might 
he done if it were shown that the policy table is contrary to the applicable method 
of calculation based upon the American Experience Table of Mortality, it is clear 
that it cannot be done in this case without making a new contract between the par- 
ties. The policy is not ambiguous; it merely represents, as a fact, that the table of 
surrender values contained therein is based upon the American Experience Table o* 
Mortality, and the testimony of the only qualified witness, who explained the appli- 
ability of the methods of calculation based upon that table, is to the effect that 
the representation in the policy is correct. 

{3-5] While it is true, as contended by the respondent, that ambiguous pro- 
visions in a contract of life insurance will be construed liberally in favor of the 
insured, we find no ambiguity in the policy before us calling for the application of 
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that rule. The explicit statement in the contract as to the amount of extended 
insurance that would be available in the event of a lapse involves no ambiguity; and 
no attempt has been made to impeach the policy table or the conduct of the appel- 
lant on any ground that would justify the introduction of extrinsic evidence to 
extend the term of the contract beyond the time expressed in the table. 
Moreover, the insured had possession of the policy from July, 1920, to May, 
1934, and must be charged, therefore, with full knowledge of the specific amount 
of the extended insurance available to him as set forth in the contract itself. 

The judgment of the court below is reversed. 

Carter, J., did not participate on account of illness. 


BLAKELEY v. PRUDENTIAL INS. CO. OF AMERICA. No. 14701. 
Supreme Court of South Carolina. June 3, 1938. 
197 Southeastern Reporter 670. 
1. TOTAL DISABILITY. 

Evidence that bank cashier was rendered unable to continue his work by 
arthritis of spine which prevented him from bending his spine and caused per- 
manent ankylosis held to authorize finding that cashier was “totally and per- 
manently disabled” and entitled to disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2, OCCUPATION. 

In action for disability benefits, wherein uncontradicted evidence indicated 
that insured was trained for and accustomed to cashier’s work only, and that 
insurer continued to accept premiums after insured changed occupation, refus- 
ing to instruct jury that cashier’s disability must be gauged by standard of 
duties and work of a cashier, as the basis on which he was insured, was not 
error. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

Appeal from Common Pleas Circuit Court of Aiken County; G. Duncan 
Bellinger, Judge. 

Action by George H. Blakeley against the Prudential Insurance Company 
of America to recover permanent disability benefits. From a judgment on a ver- 
dict for plaintiff, defendant appeals. 

Affirmed. 

Osborne, Butler & Moore, of Spartanburg, and Huff & Huff, of Laurens, 
for appellant. 

Blackwell, Sullivan & Wilson, of Laurens, for respondent. 

STABLER, Chief Justice. 

On June 27, 1921, the defendant company insured the life of the plaintiff, 
George H. Blakeley, in the sum of $5,000. The contract provided that should 
Blakeley become totally and permanently disabled before he was sixty years 
of age, the insurer would pay him monthly, as disability benefits, the sum of $10 
for each $1,000 of the amount of insurance under the policy, and would waive 
the payment of premiums that became payable during the disability. , 

On March 27, 1937, this action was begun .by the plaintiff—his demand for 
payment having been denied by the company—to recover such benefits, at the 
rate of $50 per month, from August 1, 1936, to the date of the commencement of 
the suit. Leave was later granted him, however, to amend his complaint so as to 
seek recovery up to and including October 1, 1937. It was alleged, among other 
things, “that the plaintiff became totally and permanently disabled on May 2, 1932, 
and has remained totally and permanently disabled since said date. That the total 
and permanent disability of the insured * * * was caused by arthritis of the neck 
and shoulders and hands, with a resultant loss of motion and use of hands, neck 
and shoulders.” The answer admitted the issuance of the policv, but denied total 
and permanent disability of the insured as alleged in the complaint. The trial of 
the case resulted in a verdict for the plaintiff, and judgment was entered up in his 
favor for $779.50. The defendant company appeals and imputes error to the 
circuit judge (1) in refusing to direct a verdict in its favor, and (2) in rejecting 
its request to charge. 


The motion for a directed verdict was made “on the ground that the only 
reasonable inference to be drawn from the evidence is that the plaintiff was not 
during the time covered by the present action totally and permanently disabled 
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within the meaning of that term as outlined by the policy and as defined by our 
Supreme Court.” : 
In McCutchen v. Pacific Mut. Life Insurance Co., 153 S.C. 401, 151 S.E. 67, 
80, this Court held that “what amounts to a total disability is a relative matter, and 
depends largely upon the circumstances of each case, and upon the occupation and 
employment in which the person insured is engaged;” and in Taylor v. Southern 
States Life Insurance Co., 106 S.C. 356, 91 S.E. 326, 327, L.R.A.1917C, 910, that 
the phrase is not to be literally construed, but that a person is “deemed totally dis- 
abled when he is no longer able to do his accustomed task, and such work as he 
has only been trained to do, and upon which he must depend for a living;” and 
in Berry v. United Life & Accident. Insurance_Co., 120 S.C. 328, 113 S.F. 141, 142. 
that the. total disability contemplated by contracts of insurance “is inability to do 
substantially all of the material acts necessary to the prosecution of the insured’s 
business or occupation, in substantially his customary and usual manner.” 
As disclosed by the testimony, which we will briefly review, at the time the 
licy was taken out by the insured, he was an employee of the Laurens National 
Sank as its cashier, and had been working there in that capacity for several years, and 
continued to do so until 1927, at which time the bank was placed in the hands of a 
receiver. He stated that his work as cashier required him to be on his feet prac- 
tically all of the time;” that his hours were from “nine to three”, and that his 
duties, in the main, were to contact the public at the window, to receive money, to 
meet customers, to look after the mail, to operate occasionally one of the machines 
in the bank, though that was not his regular work, etc.; that after the bank closed, 
and for several years prior to 1932, he was in the automobile business; that he sold 
cars and did repair work himself, looked after the unloading and did other work 
that was required to be done “around a garage and automobile sales place.” 


With regard to his physical condition, Blakeley testified that in 1932 he had an 
attack of arthritis, with began in his neck and gradually worked down his spine, 
causing him to suffer pain; that since that time he had been examined and treated 
by several doctors, and went to the hospital at Charlotte where he stayed for six 
weeks: that at the present time “my whole body is straight; from my 
neck to my waist is stiff: it is absolutely stationary. - I haven't 
any use of my neck as far as turning my _ head, or moving my 
head. It is moved from my waist up;” and that he cannot lift 
his eyes above a parallel line. He further stated that since 1935, or August 1, 
1936, he had been doing some bookkeeping in the Laurens Music Store, owned by 
his brother-in-law, T. C. Owings; that “the book work that I do there is done on 
a seat, on a stool. I sit down all of the time:” that the witness does some work in 
that way for about four hours a day, but goes to the store when he feels like it and 
leaves when he gets ready; that he does not work every day but that “most of the 
time I go down because it is work and it makes me feel better to have something 
to keep my mind off of myself than it would be to stay at home:” that he owns 
a 260-acre farm but leaves the operation and management of it “pretty much 
with my tenants;” that he could not in his physical condition go back in a bank 
and do the work of a cashier in the same manner as he did before he became 
disabled; that his duties in the store are altogether different from those which he 
performed in the bank—“in the bank I was on my feet; in this work I am sitting 
down—I can’t be on my feet.” The testimony of the witness T. C. Owings was 
corroborative of the statements made by the insured as to the work he did, and 
the manner of his doing it, at the Laurens Music Store. This witness also stated 
that no agreement was made as to what salary should be paid his brother-in-law 
for what he did, but that he knew “he didn’t have anything to live on,” and that, 
therefore, he would give him more than he was getting, if he needed it. 

Dr. J. W. White, a specialist in bone and joint surgery, testified that he exam- 
ined the insured on December 29, 1936, at the request of the Prudential Insurance 
Company, and reported to the company that “I felt that Mr. Blakeley was com- 
pletely disabled at that time by reason of the arthritis of the spine ;” that “he was 
walking rather apprehensively, guarding himself. He held himself in an awkward 
position. He was unable to bend his spine in any direction. There was a marked 
degree of muscular spasm. The muscles in his back were holding him rigid to 
protect his spine, as an irritated spine is protected naturally ;” and that the witness 
based his opinion, that the insured was totally and permanently disabled, upon two 
things, “one being the X-ray and the other being the muscular spasm extending 
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from the neck down.” Dr. White further stated that he examined the insured again 
on September 30, 1937, and found his condition to be practically the same as 
before; and that “he will be completely disabled the rest of his life,” and will have 
considerable pain until his spine becomes firmly ankylosed, which means that there 
is no motion in the spine at all. 

Dr. R. H. Ariail, who had examined the insured twice, also testified that he 
“found definite ankylosis of the spine,” and that in his opinion the plaintiff would 
be in that condition for the rest of his life; that he is not able to do hard work of 
any kind, or to stand on his feet for six or seven hours a day, but that “he can 
sit down and do easy things that do not take any exercise or manual labor to do.” 
Dr. R. P. McGowan, from his examination of Blakeley, testified practically to-the 
same effect. 

|1] Unquestionably, the above-quoted testimony tended to prove the plaintiff's 
allegation that the insured was totally and permanently disabled, as that phrase 
has been defined by this Court in connection with its use in insurance contracts. 
It is true that the bank in which the plaintiff was employed as cashier at the time 
the insurance was taken out, and which he served in such capacity for quite a 
number of years, closed its doors in 1927. However, when on the stand, he testified 
fully and in detail as to the nature of his duties as such cashier, and which indi- 
cated the strength and freedom of movement necessary for their proper perform- 
ance. He also testified fully as to what kind of work he was only able to do, and 
the manner in which he could only do it, at the Laurens Music Store, the place 
where he worked after he was afflicted with arthritis. From all of the testimony, 
when considered together, the jury could reasonably infer that the insured was 
no longer able to do the work of a cashier of a bank, even if at all, in substantially 
his customary and usual manner. In short, the evidence tended to establish, as 

have said, the truth of plaintiff’s allegation of total and permanent disability. 
The Court, therefore, properly overruled the defendant’s motion for a directed 
verdict on the ground stated. 

In addition to the authorities cited, see Davis v. Metropolitan Life Insurance 

. 164 S.C. 444, 162 S.E. 429; Dukes v. Jefferson Standard Life Insurance Co. 
172 §.C. 502, 174 S.E. 463; Smoak v. Southeastern Life Insurance Co., 175 S.C. 
324, 179 S.E. 56; Brunson v. Prudential Insurance Co., 182 S.C. 24, 188 S.E. 255; 
Harman v. New York Life Insurance Co., 184 S.C. 461, 192 S.E. 878. 

At the close of his charge, the trial Judge inquired of the attorneys in the case 
if anything further were desired, to which Mr. Butler, of counsel for the defendant 
esponded: “There might be some confusion about what constitutes his occupation. 

think it would be proper to charge the jury that the standard by which his dis- 
ability must be gauged is the standard of the duties and work of a cashier of a 
hank which was the basis on which he was insured.” 

The request was refused for the following reasons, as stated by the Court: 
“They have heard the evidence here. I would be charging on the facts if I went 
into that. They have heard what his occupation was and what his duties were. 
Tt is for them to determine, can he carry out those duties as he has testified to as 
having been performed by him before in substantially the customary and usual way. 
That is, carry out his duties so as to substantially pe rform all of the material and 
necessary acts for the prosecution of his business.” 

[2| The appellant contends that Judge Bellinger committed error in refusing to 
charge as requested. We are not in accord with this view. Under the testimony, 
the work, if any, which the insured had been trained to do, and upon which he 

‘pended for a living, was a question of fact for the jury, which they were required 
to consider and answer in connection with their determination of the insured’s 
alleged total disability, and of his inability, by reason thereof, to perform the duties 
of such business or occupation, in substantially his customary and usual manner. 
The trial Tudge fully and correctly instructed the jury with respect to these 
matters. He told them what total disability meant when used in insurance con- 
tracts, as that phrase has been defined by this Court, and what the insured was 
required to prove, and by the preponderance of the evidence, before he would be 
entitled to recover, particularly emphasizing that they, the jury, were the sole 
judges of the facts. As to the evidence, which we have discussed somewhat fully 

our decision of the first qifestion, the defendant offered none except the books of 

Laurens Music Store. The testimony for the plaintiff, therefore, on all material 
points, was practically undisputed. That the insured was working in the hank as its 

ashier at the time the insurance was taken out. that he had been there for several 
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years before and had remained there some years thereafter, and what his duties 
were as such cashier and the manner of their performance, were gone into at length 
and particularly emphasized in the examination of the witnesses, the insured stating 
that he “had been in the bank practically ten or fifteen years.” It is true that the 
plaintiff, upon being questioned thereabout, testified that he was in the automobile 
business for a few years after the bank closed; but an examination of the record 
does not disclose that any special emphasis was given to that fact. The reasonable 
inference to be drawn from all the testimony is that the insured’s work as an 
employee of the bank was that which he was trained to do, and upon which he 
depended for a living. The submission of the question to the jury, therefore, gavc 
to the defendant all that it was entitled to. Furthermore, it is not denied that 
the plaintiff paid the premiums required on his policy while a bank cashier, and 
that the company continued to accept such premiums after the bank closed and the 
insured was engaged in the automobile business. It may be true that “an insurance 
company cannot be regarded as having insured an aviator when it issued a policy 
on a clerk,” a less hazardous work or undertaking, but no such question is raised 
in this case. 

Sut if there was error as contended, which we do not concede, it did the 
defendant no harm. The verdict was amply sustained by the evidence; and we are 
satisfied, from a careful study of all the testimony, made in connection with the 
clear charge of the trial Judge, that there was no “confusion” in the minds of the 
jury about what constituted the occupation of the insured. 

The exceptions are overruled and the judgment of the circuit court is affirmed. 

sonham, Baker and Fishburne, JJ., and Wm. H. Grimball, A. A. J., concur. 

Carter, J., did not participate on account of illness. 


BAUGH v. METROPOLITAN LIFE INS. CO. 
Supreme Court of Tennessee. June 11, 1938. 
117 Southwestern Reporter (2d) 742. 
1. CONTRACT. . . ‘ 
Where insured employee paid portion of premium under group life policy, 
and received certificate, there was a definite contractual relation between 
insured and insurer, as respects whether one-year suicide clause in_ substitute 
individual policy ran from date of issuance thereof or from date of issuance 
of group policy. 
(For other cases, see Insurance, Dec. Dig. § 156[1].) 
2. SUICIDE. 


Under group life policy providing for issuance of customary individual policy 
on determination of insured’s employment, and under individual policy, which was 
issued, under application for “conversion of insurance,” to insured who was 
aged and in precarious condition, and which limited insurer’s liability if insured 
committed suicide within one year after issuance “hereof,” suicide within one 
year after issuance of individual policy but over one year after, issuance of 
group policy did not so limit insurer’s liability, since “hereof,” meaning of 
this, referred to contract of insurance, and individual policy was not an inde- 
pendent contract. 

(For other cases, see Insurance, Dec. Dig. § 515.) 


3. AMBIGUITY. 


Any ambiguity in a life policy would be resolved against the insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Chancery Court, Shelby County; L. D. Bejach, Chancellor. 

Suit on a life policy by Robert L. Baugh, Jr., against the Metropolitan 
Life Insurance Company. From a decree of dismissal, complainant appeals. 

Reversed and rendered. 

John T. Shea and W. A. Percy, both of Memphis, for appellant. 

Evans, Evans & Creson and Greenfield Polk, all of Memphis, for appellee 

Green, Chief Justice. 

Suit by the beneficiary of a life insurance policy, dismissed by the chancel- 
lor, and complainant appeals. 

The deceased was originally covered by a group insurance policy issued 
hy defendant company in 1923 upon the lives of employees of the Central of 
Georgia Railway Company. In 1928 the insured’s employment with the Railway 
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Company ended and, pursuant to provisions of the group policy, defendant 
company issued to the insured an individual policy of insurance upon his life 
in lieu of his certificate under the group policy. The individual policy contained 
a one-year suicide clause. Within less than one year after the date of the 
individual policy, the insured killed himself. The group policy contained a 
provision that, except for non-payment oi premiums, it should be incontestable 
after one year from its date. 

The case was tried on a stipulation of facts and the only question is whether 
defendant company can rely on the suicide clause of the individual policy in 
view of the incontestable clause of the group policy. 

Both the group policy and the certificate issued to the insured thereunder 
contain this provision: 

“In the event of the termination of the employment for any reason what- 
soever, the employee shall be entitled to have issued to him by the Metropolitan 
Life Insurance Company without further evidence of insurability, and upon 
application made to that Company within thirty-one days after such termina- 
tion, and upon the payment of the premium applicable to the class of risk to 
which he belongs and to the form and amount of the policy at his then attained 
age, a policy of life insurance in any one of the forms customarily issued by 
such company, term insurance excepted, in an amount equal to the amount of 
his protection under the group insurance policy at the time of such termina- 
tion.” 

Pursuant to this provision and in due season upon the termination of his 
employment, upon the insured’s written application, defendant issued to him a 
$2,000 endowment policy. Premiums had been duly paid by the insured on this 
policy up to and including the time of his death. 

It seems to us that the decree of the chancellor herein must be reversed on the 
authority of Silliman v. Insurance Company, 131 Tenn. 303, 174 S.W. 1131, L.R.A. 
1915F, 707. In that case the insured took out a five-year term policy which pro- 
vided that he might, at any premium date, exchange it for any form of policy then 
in use at the premium fixed by his age for the policy selected at the time of the 
exchange. While the term policy was in force, four years after its issuance, the 
insured demanded an exchange of his policy for another form. The new policy 
was issued without any further application and the premiums of the new policy paid. 
The new policy contained a one-year suicide clause, dating from the time on which 
“this insurance begins.” Within six months after the issuance of the new policy 
defendant committed suicide. This court held that the two policies were in effect 
one and the same contract and that the insurance began, within the meaning of 
the suicide clause in the second policy, at the time of the issuance of the original 
policy. The court said (page 1132) : 


“It seems to us quite clear that under the facts stated the new policy was but a 
continuation of the same insurance contract. It was based on the old application 
and the old medical examination, and the new terms were in strict accord with the 
provisions of the first policy, granting to the insured the right to make just such a 
selection to take the place of the original form.” 


[1] The insured paid a portion of the premium for his protection under the 
group policy and the insurer issued to him a certificate. Under such circumstances 
there was a definite contractual relation between the insured employee and the 
insurer. Smithart v. John Hancock Mutual Life Ins. Co., 167 Tenn. 513, 71 S.W.2d 
1059. It seems immaterial, therefore, that the original policy in this case was a 
group policy instead of an individual policy as in the Silliman Case. 

Counsel for defendant company submits that the true test of liability here is 
whether the individual policy is a continuance of the insurance that the insured had 
under the group policy, or whether the individual policy is an “independent, com- 
plete and isolated contract.” This he properly says is the test laid down by this 
court in the Silliman Case. Counsel then proceeds to set out the things which he 
says demonstrate the individual policy here to be an independent, complete and 
isolated contract. 

It is said that the individual policy contains a provision that “This policy 
and the application therefor constitute the entire contract between the parties.’ 
The further provision of the individual policy is pointed out that “This policy 
is issued in consideration of the application therefor, copy of which application 
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is attached hereto and made part hereof, and of the payment for said insurance 
on the life of the above named insured of $66.32, etc.” 

It is urged that no language more apt than the foregoing could have been 
used to show that the individual policy was an independent, complete and 
isolated contract. 

This argument ignores the opening sentence of the application itself, which 
application is made part of the individual policy. This significant sentence is 
“Application is hereby made for the conversion of the insurance on the life of 
the subscriber hereto under Group Policy No. 81838 G., (Certificate No. 61) in 
accordance with the (Privilege of Continuance) provision contained in said 
Group Policy issued to Central of Ga. Ry.” 

The application, therefore, shows on its face that the policy is to be issued 
in accordance with the privilege of continuance contained in the group policy. 
}y the application the privilege was exercised. The group policy was continued. 
The individual policy is but the evidence of the exercise of the privilege of 
continuance contained in the group policy. The application upon which the 
individual policy was issued not only contained the language just referred to, 
but the application provided that the certificate issued to the insured under the 
group policy should be attached to such application. So, if defendant company 
issued the new policy upon the application, the policy was issued upon an 
application which showed the new insurance issued as a continuance of the 
old insurance and upon an application te which was attached the certificate 
witnessing the old insurance. 

The application contains certain matter with reference to the insured’s age, 
the beneficiary named, the payment of premiums, authority of the company’s 
agent, etc. As counsel for defendant said in his brief, such provisions in the 
application are those found in any application for a life insurance policy, which 
application is embodied in the policy when issued and becomes a part of the 
policy. The application signed by the insured, therefore, did not stamp the new 
policy as an independent, complete and isolated contract. The insured’s privilege 

‘of continuance was to have an individual policy in any of the forms customarily 
issued by defendant company except term insurance. Any form of policy cus- 
tomarily issued by the insurer contains an application like the one here in 
question. ; 

Referring more particularly to the suicide clause contained in the individual 
policy, it provides: “If the insured within one year from the date of issue 
hereof die by his own hand or act, whether sane or insane, the liability of the 
company hereunder shall be limited to an amount equal to the premiums which 
have been. received, without interest.” 

This paragraph of the poney immediately follows that paragraph heretofore 
quoted providing that “this policy and the application therefor constitute the 
entire contract between the parties, etc., etc.” 


[2, 3] The limitation in the suicide clause is “one year from the date of the 
issue hereof.” Hereof means of this. (Webster’s International Dictionary) To 
what does hereof refer? This what? Naturally the reference is to the con- 
tract of insurance. The contract of insurance is evidenced by the individual 
policy, the application showing that the individual policy was issued in continu- 
ance of the certificate under the group policy, and the certificate itself. The 
certificate bears a date in 1923. Why, then, should the date of issue of this 
be regarded as 1928, the date of the individual policy, rather than 1923, the date 
of the certificate? Under familiar rules the ambiguity must be resolved against 
defendant insurance company. 


We cannot treat the individual contract as an independent, complete and 
isolated contract for another reason. The insured was seventy years of age 
when this individual policy was issued to him and the record shows that a 
physical examination was made which disclosed him to be in a very precarious 
physical condition. In such condition the defendant company would not have 
insured him had he been thirty instead of seventy years old unless it had been 
compelled to do so by the obligation it assumed to the insured under the group 
policy. Under these circumstances an observation of the Supreme Court of the 
United States in a somewhat similar case seems pestinant. Speaking of a 
policy issued in lieu of an earlier one, the court sai 

“Tt was issued not as the result of any new negotiation or agreement but 
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in discharge of pre-existing obligations. It merely fulfilled promises then out- 
standing; and did not arise from new or additional promises. The result in 
legal contemplation was not a novation but the consummation of an alternative 
specifically accorded by, and enforceable in virtue of, the original contract. If 
the insurance company had refused to issue the second policy upon demand, the 
insured —_ have compelled it by a suit in equity for specific performance.” 
tna Life Ins. Co. v. Dunken, 266 U.S. 389, 45 S.Ct. 129, 133, 69 L.Ed. 342. 

It may be that the Indiana Court of Appeals has followed Silliman v. Insur- 
ance Company, supra, in the case of Western & Southern Life Insurance Com- 
pany v. Shelby, 101 Ind.App. 1, 194 N.E. 197. 

We see no difference between this case and Silliman v. Insurance Company, 
supra, except that a written application was here made for the individual policy 
and the converted policy was issued upon the original application in the earlier 
case. The application in this case, however, shows, as heretofore noted, that 
it was not for new insurance but for a continuance of the old insurance. 

The decree of the chancellor will be reversed and a decree entered here for 
the complainant. 


UNIVERSAL LIFE INS. CO. v. HARDEN. No. 2029. 
Court of Civil Appeals of Texas. Waco. May 12, 1938. 
Rehearing Denied June 9, 1938. 
117 Southwestern Reporter (2d) 469. 
1. EXCEPTION. 

The petition in action on life insurance policy was not subject to general 
demurrer because of failure to allege that loss was not within any of exceptions 
listed in policy, where neither policy nor copy thereof was attached to petition and 
it did not otherwise disclose that policy provided for any exception of defendant 
from liability. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

4. DEMAND. 

\ demand for payment of face amount of life insurance policy in letter written 
to insurer hy beneficiary’s counsel over 30 days before filing suit to recover on 
policy constituted sufficient demand to authorize recovery of statutory penalty for 
delay in payment and reasonable attorney’s fees. Vernon’s Ann.Civ.St. art. 4736. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

5. ATTORNEY’S FEE. 
An allowance of $100 as fee for plaintiff’S counsel in action to recover $175 on 


life insurance policy held not excessive, in view of amount of work required in 
prosecution of suit. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Dallas County Court; Owen George, Judge. 

Action by Lunsford Harden against the Universal Life Insurance Company 
on a life insurance policy. Judgment for plaintiff, and @efendant appeals. 

Affirmed. 

Callaway & Reed and Frank C. Brooks, all of Dallas, for appellant. 

Wright K. Smith, of Dallas, for appellee. 

ALEXANDER, Justice. 


Lunsford Harden brought this suit against Universal Life Insurance Company 
to recover on policy No. 218737 in the sum of $175.00, issued by the defendant 
on the life of Mrs. Jennie Harden and payable to the plaintiff. The answer of the 
defendant admitted the issuance of the policy in question and that the same was 
in force at the time of the death of the insured, but alleged that said policy had 
been issued on the representation that the insured was only fifty years of age and 
premiums had been charged accordingly, whereas said insured was in fact approxi- 
mately fifty-six years of age, and that, as a consequence, the full amount due the 
beneficiary under said policy was only the sum of $150.00, that being the amount 
of insurance which the premium paid would have purchased for one who was 
fifty-six years of age at the time of the issuance of the policy. It was further 
alleged that after the death of the insured the plaintiff had presented a claim for 
the amount due under the policy sued on and that the same had been settled in full 
by the payment to him of the sum of $150.00. The plaintiff contended that the 
payment of the $150.00 to him by the company was in payment of the company’s 
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liability under policy No. 268727, previously issued by the company, and that the 
policy here sued on was still in full force and effect and had not been settled for. 
The insurance company contended that policy No. 268727 had lapsed for failure 
to pay premiums. The jury, in answer to special issues, found that the $150.00 paid 
hy the insurance company to the plaintiff was not paid in settlement of the com- 
pany’s liability under the policy sued on; that the insured was fifty-six years of age 
at the time the policy was issued; and that $100.00 constituted a reasonable attor- 
ney’s fee for plaintiff for the prosecution of this suit. Based on the verdict, the 
court rendered judgment for the plaintiff for the sum of $150.00 due under the 
policy, $100.00 attorney’s fees, and twelve per cent penalty. The defendant appealed 

|1, 2] Appellant’s first assignment is that the court erred in refusing to sus- 
tain a general demurrer to plaintiff's petition. This assignment is based on the 
fact that the plaintiff did not allege that the loss did not come within any of the 
exceptions listed in the policy. Neither the policy nor a copy thereof was attached 
to the petition and the petition did not otherwise disclose that the policy provided 
for any exception under which the company would not be liable in the event of 
the death of the insured. Under these circumstances, the trial court could not 
assume that the policy contained any such exceptions and therefore the petition was 
not subject to a general demurrer merely because of the failure to allege that the 
loss did not come within any such exceptions. American Ins. Co. of City of New 
Jersey v. Maddox, Tex.Civ.App., 60 S.W.2d 1074, par. 6; East Texas Fire Ins. 
Co. v. Dyches, 56 Tex. 565: Lloyds America v. Payne, Tex.Civ.App., 85 S.W.2d 
794, par. 1; American Ins. Co. vy. Hopkins, Tex.Civ.App., 89 S.W.2d 293, par. 4; 
Georgia Home Ins. Co. y. Trice, Tex.Civ.App., 70 S.W.2d 356, par. 2; American 
Ins. Union y. Daines, Tex.Civ.App., 15 S.W.2d 97, par. 1. Moreover, the defendant 
admitted in its answer that there was due the beneficiary the sum of $150.00 on 
the policy in question upon the death of the insured, but claimed that the same 
had been paid. Such answer was on file at the time the demurrer was acted on 
and the admissions therein could be looked to and taken into consideration in 
determining whether or not a cause of action was stated. 33 Tex.Jur. 593; Clem 
Lumber Co. v. Elliott Lumber Co., Tex.Com.App., 254 S.W. 935. The admissions 
in the defendant’s answer cured any defects, if any, in plaintiff’s petition. 

[3] Likewise, the defendant’s admission that the company owed the beneficiar 
the sum of $150.00 under the policy at the time of the death of the insured relieved 
the plaintiff of the necessity of proving any of the facts necessary to establish such 
liability. Lafield v. Maryland Casualty Co., 119 Tex. 466, 33 S.W.2d 187, par. 2; 
Caulk vy. Anderson, 120 Tex. 253, 37 S.W.2d 1008, par. 1. The only issue left 
open for proof was whether or not the insurance company had paid the claim 
as alleged. There was ample evidence that the $150.00 paid by the insurance 
company to plaintiff was paid in settlement of the amount claimed under policy 
No. 268727, and the jury found that same had not been paid in settlement of the 
policy here sued on. 

14, 5] Appellee’s counsel wrote appellant more than thirty days prior to the 
filing of the suit, demanding payment of the face amount of the policy. This ceon- 
stituted a sufficient demand to authorize the recovery of the statutory — and 
reasonable attorney’s fees, as provided by statute. Vernon's Ann.Civ.St. art. 4736. 
The fee of $100.00, as found by the jury and allowed by the trial court as ‘attor- 
ney’s fees for plaintiff’s counsel, was not excessive in view of the amount of work 
required in the prosecution of the suit. 

We have considered all other assignments and find no reversible error. 

The judgment of the trial court is affirmed. 


UNIVERSAL LIFE INS. CO. v. GRANT. No. 12342. 
Court of Civil Appeals of Texas. Dallas. April 30, 1938. 
Rehearing Denied May 28, 1938. 
117 Southwestern Reporter (2d) 813. 
1. CRIME. 

An insured who died within a few hours after he was shot by police officers 
who sought to apprehend him when they saw him unload stolen chickens and cloth- 
ing was engaged in criminal activities within life policy provision that no henefits 
should be paid for death resulting from injuries received while in the commission 
of crime. 


(For other cases, see Insurance, Dec. Dig. § 443.) 
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2, LIMITATION OF LIABILITY. 

A life insurer was liable for proceeds of policy on life of insured who died 
from injuries received while engaged in criminal activities, notwithstanding policy 
provision that no benefits should be paid for death resulting from injuries received 
while in the commission of crime, in view of statute providing that life policy should 
not contain any provision for settlement for less than the amounts insured on the 
face of the policy, plus dividends and less indebtedness and premiums. Rev.St. 
1925, art. 4733, subd. 3. 

(For other cases, see Insurance, Dec. Dig. § 443.) 

3. LIMITATION OF LIABILITY 

Where insured died five days after life policy was issued, insurer was liable only 
for minimum amount named in policy for death occurring within 12 months from 
date of policy and not for maximum amount payable for death of insured after 12 
months from date of policy. Rev.St.1925, art. 4733, subd. 3. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

4, COVERAGE. 

\ provision in life policy for payment of a minimum amount if insured died 
within 12 months from date of policy was not void under statute providing that life 
policy should not contain any provision for settlement for less than the amounts 
insured on the face of the policy, plus dividends and less indebtedness and _ pre- 
miums. Rev. St.1925, art. 4733, subd. 3. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Appeal from Dallas County Court at Law No. 1; Tom Nash, Judge. 

Suit on a life policy by Daisy Grant against the Universal Life Insurance Com- 
pany. From a judgment for the plaintiff, the defendant appeals. 

Affirmed as reformed. 

Callaway & Reed and Frank C. Brooks, all of Dallas, for appellant. 

B. Ray Smith, of Corpus Christi, for appellee. 

Looney, Justice. 

Daisy (Dorsey) Grant, as beneficiary, brought this suit on an insurance policy 
issued by the Universal Life Insurance Company, insuring the life of Luther Grant, 
deceased hushand of plaintiff. The case was tried without a jury and resulted in 
judgment for the plaintiff, from which defendant company appealed. 

The defendant urged a defense under subd. 12 (conditions of the policy) read- 
ing as follows: “No benefit shall be paid for death resulting from * * * acts in 
violation of any federal, state or municipal laws committed by either the insured or 
the beneficiary; occupations or diversions in violation of any state or federal laws 
* * * injuries received while in the commission of crime or resisting officers of the 
law”; alleging that the death of Luther Grant resulted from acts or diversions 
violative of the criminal laws of the State, or from injuries received while in the 
commission of crime, within the meaning of the above quoted provision of the 
policy. 

[1] Luther Grant was shot and killed by a peace officer of the City of Dallas, 
under substantially the following circumstances: on account of considerable chicken 
stealing in the southern portion of the city, the Police Department assigned Ser- 
geant Wicker and Officer Bates to that locality for the purpose of discovering the 
thief and breaking up the thievery. From inquiries made they concluded that the 
chickens being stolen were delivered at a certain grocery store; hence, at about 
1:30 A. M., the officers, lying in wait at the rear of such place, saw a negro man 
(who proved to be Luther Grant) coming through an alley with four sacks of 
chickens on his back and a bundle of clothing under his arm, having stolen the 
chickens and clothing, and was in the act of unloading the chickens at the grocery 
store, having been supplied with a key by the proprietor for that purpose—and, on 
heing accosted by the officers, refused to surrender, attempted to escape, was shot 
by one of the officers, and died within a few hours. These facts, in our opinion, 
show that, at the time insured was shot, he was engaged in criminal activities, 
within the meaning of the quoted provision of the policy. He had stolen chickens 
and clothing and was in the act of delivering loot at the previously appointed place 
and, when accosted by officers, attempted to escape and was shot. The question 
involved is not whether, under the circumstances, the officers acted lawfully, but 
whether Grant was acting unlawfully. 
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Plaintiff contends that the quoted provision of the policy is void, hence cannot 
be invoked as a defense. The contention is predicted upon provisions of Art 
4733, subd. 3 of the statute, as follows: “No policy of life insurance shall be 
issued or delivered in this State, or be issued by a life insurance company incor- 
porated under the laws of this State, if it contains any of the following pr OVisions 
=< * 3. A provision for any mode of settlement at maturity of less vali 
the s:nownts insured on the face of the policy, plus dividend additions, if any, 
less any indebtedness to the company on the policy, and less any premium that 
may, by the terms of the policy, be deducted * * *.’ 

This statute was under construction by the Supreme Court, in First Texas, 
etc., Co. v. Smalley, 111 Tex. 68, 228 S.W. 550. The court had under consider- 
ation an exception following the statement in a life policy of the amount payable 
on death (as in the instant case), providing that, for death from pulmonary dis- 
ease, originating within 12 months from date of the issuance of the policy, the 
liability should be limited to one-half the amount otherwise payable. The court 
held that, under the statute, the exception was void, and, in this connection, 
speaking through Justice Greenwood, said (page 551): “It was formerly usual 
for policies of life insurance to contain numerous conditions on which the amount 
or amounts promised to be paid on the death of the insured might be reduced or 
entirely defeated. Among common conditions were those relating to the insureds 
occupation, habits, residence, and suicide. Not infrequently the amount o/ the 
insurance was stated in bold type, on the face of the policy, while the conditions 
were inconspicuously put on the back. Such policies could be used to lead the 
unwary into the belief that they held enforceable promises of real and substantial 
henefits, when the promises were so limited and conditioned as to have slight 
sctual value. In this way premiums could be collected from the insured in 
exchange for apparent, rather than real, obligations on the part of the insurers 
The above were evils to be remedied by the statute, which was enacted in the 
interest of the insured. To accomplish the legislative intent, the language of th 
statute must be given such signification as to afford a reasonable remedy for 
tese evils. The public policy declared is that the amounts promised to be paid 
on the death of the insured are not to be withheld nor diminished under lini- 
tations or conditions, except to the extent of subsisting indebtedness to the 
insurer, including premiums, save in the specially enumerated instances of the 
insured’s death by suicide or from following specified hazardous occupations. 
In this way the contract in this state as to henefits from life insurance is rendered 
simple and easily understood by all, including those lacking legal or business exper- 
ience’ 


~ statute was also under consideration in the case of Atlanta Life Ins. 
Co, v. Cormier, 126 Tex. 179, 85 S.W.2d 1045, 1046, which involved a life policy, 
svntaheinn a provision that no death benefit should he payable where death 
resulted from a disease contracted before the date of the policy. This provision 
was held void, in view of the statute under consideration. Commission * ay 
answering certified questions through Judge Hickman, used the following per- 
tinent language: “An answer to the question certified is afforded by the opinion 
of this court in First Texas State Ins. Co. v. Smalley, 111 Tex. 68, 228 S.W. 550. 
In that case it was held that the statute last above quoted rendered void a 
provision of a policy of life insurance that, in the event the death of the insured 
should result from any pulmonary disease having its beginning within 12 
months from the date of the policy, the liability of the company was limited to 
one-half of the amount stated in the face thereof. There is no real distinction 
between the question there decided and the one presented in the instant case. 
If a provision for the payment of less than the full amount for which the policy 
is issued is void, certainly a provision for the payment of nothing at all is void. 
Life insurance companies issuing policies of life insurance in this state are not 
left free to determine what exceptions they will write into their policies. The 
statutes name the permitted exceptions, and a provision adding other exceptions 
is void. Any other construction of the statutes would thwart the ev ident purpose 
oe their enactment. If the exception attempted to be made in this case should 

— as valid, there would be no limit to the number of exceptions that 
ma be written into a policy of life insurance, and, by multiplying them, an 
insurance company could whittle down the risks it assumes until its policies 
would have but little, if any, real value. To prevent this was the purpose for 
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which the statutes were enacted”. This opinion was adopted by the Supreme 
Court. 

[2] The statute was under construction again, in Washington Nat. Ins. Co. 
y. Clay, Tex.Civ.App., 86 S.W.2d 834, involving a combination life, health and 
accident policy, containing an exception from liability for death from injuries 
sustained from gun-shot wounds, or injuries received while, or in consequence 
of, violating the law. The proof showed that the insured was shot and killed 
while fhreatening to kill his assailant with a knife, which he had in his hand 
when shot; thus indicating clearly that he met death while in the act of violating 
the law. The Beaumont Court, speaking through Judge Walker, held the 
exception from liability clause of the policy void, citing the two cases just 
referred to. So, we conclude that the instant case cannot be defended under 
the exception heretofore set out, therefore overrule all assignments and propo- 
sitions in regard to this contention. After due consideration, other assign- 
ments and propositions touching the question of liability are also overruled. 

[3, 4] However, defendant contends that, at all events, the judgment of the 
court is excessive. This contention is based upon the language of the policy 
obligating defendant to pay, as a death benefit, $87, the minimum amount named 
in the schedule, if the insured died within 12 months from date of the policy ; 
the maximum amount being $174, and was payable on the death of insured after 
12 months from the date of the policy. The policy was issued March 19, 1934, 
and insured was shot and killed five days thereafter. In view of this situation, 
the amount payable as a death benefit was not uncertain—that is, defendant was 
only liable for the minimum amount, $87, if death occurred within the first 
year; however, the court entered judgment for the maximum amount of $174, 
with statutory penalty, $20.88, interest from and after May 19, 1934, $19.66, and 
attorney’s fee in the sum of $75, aggregating $289.54. The judgment, in our 
opinion, is excessive to the extent of one- half, that is to say, judgment should 


have been rendered for the principal sum of $87, statutory penalty of 12 percent, 
$10.44, interest from May 19, 1934, to the date of judgment, $9.83, and reasonable 
attorney’s fee $37.50; aggregating $144.77. Defendant could have avoided the 
statutory penalties by offering to do equity—that is, by offering to pay the 


amount actually due and owing. . 

Plaintiff contends however that, the provision for payment of the minimum 
amount, if insured died the first year was in contravention of sec. 3, Art. 
4733, and therefore void. We do not think so. In American, ete. Co. v. 
Waiker, ‘Tex.Civ.App., 256 S.W. 950, having under consideration a policy con- 
taining similar provisions, the court said (page 952): “That article [the statute 
uvoked| we think has no application to a policy of this kind. Here the face of 
the policy provided that, if the insured died within six months from the date 
of the policy, the benefit was limited to $123. The contract is one which the 
parties had a legal right to make. It does not contravene any statute or rule of 
public policy. We conclude that the court did not err in ruling upon that Question”. 
Also, in Great Southern, etc., Co. v. Akins, Tex.Civ.App., 105 S.W.2d 902 (writ 
ref.) a similar policy being under consideration, the court said (page 904): 
“Furthermore, such limiting provisions are part of the very paragraph creating 
the right to double indemnity, and instead of providing for a different mode 
of settlement of a right previously granted, they constitute a carving or taking 
cut of a part of what otherwise would have been the grant so that the insurance 
company never obligated itself to pay double indemnity in those cases where 
the death was the result of homicide. Travelers’ Ins. Co. v. Harris (Tex.Com. 
App.) 212 S.W. 933; Coyle v. Palatine Ins. Co. (Tex.Com.App.) 222 S.W. 
973, 975". Also see Great Southern, etce., Co. v. Cunningham (by Commission 
“B"), 128 Tex. 196, 97 S.W.2d 692. 

So, we conclude that the court committed error in rendering judgment for 
the maximum amount, with penalties, attorney’s fees, interest, etc., based thereon, 
therefore the same is reformed by reducing the amount to $144.77, and as 
re-tormed is affirmed, with interest thereon at six percent per annum from March 
16, 1936, and all costs of the court below; the costs incident to the appeal to be 
taxed against plaintiff. 

Reformed, and, as reformed, affirmed. 

On Rehearing 
On original submission we overlooked a _ red-lettered rubber-stamped pre- 
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vision appearing at the left upper corner of the policy, reading: “Except pro- 
visions in conditions 12, 16 and 17, this policy is in immediate full benefit from 
date of issue”. The effect of the rubber-stamped provision, just quoted, was t 
eliminate from the policy printed conditions numbers 12, 16 and 17. Therefore, it 
appears there was no contractual basis for the defense set up under subdivision 12, 
providing “No benefit Shall be paid for death resulting from * * * acts in 
violation of any federal, state or municipal laws committed by either the insured 
or the beneficiary; occupations or diversions in violation of any state or federal 
laws * * *, injuries received while in the commission of crime or resisting 
officers of the law”. But, as this defense was not sustained because of the 
statutory provisions mentioned in the original opinion, no harm resulted to the 
plaintiff. For reasons stated, we held the judgment excessive and see no reason 
to change the decision. Appellee’s motion for rehearing is overruled. 
Overruled. 


COLORADO LIFE CO. v. TEAGUE. No. 1771. 
Court of Civil Appeals of Texas. Eastland. March 25, 1938. 
On Rehearing June 3, 1938. 
117 Southwestern Reporter (2d) 849. 
1. CONTRACT. 
!’reliminary contracts for insurance are sustained by the courts. 
(For other cases, see Insurance, Dec. Dig. § 132.) 
2. CONTRACT. 

In order to be binding as an insurance contract, a preliminary contract must 
be un agreement based on a consideration for present temporary insurance, not 
merely an agreement to insure in the future, and there must be a meeting of the 
yarties’ minds on all essential elements, but not necessarily specification of all 
details to be embodied in final contract. 

(Vor other cases, see Insurance, Dec. Dig. § 132.) 

3. IDENTIFICATION. 

Where husband applying for life policy designated his wife as beneficiary, 
stating her name as “Zola FE. Keith Teague,” and wife sued on policy as “Mrs 
Earl L. Teague,” allegations of petition, and supporting testimony, that she was 
wife of insured and the beneficiary, sufficiently identified her as beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 665]2].) 

On Rehearing. 
5. BURDEN OF PROOF. 

One suing on binding receipt for life policy assumed burden of establishing 
conditions prerequisite to recovery. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

6. REJECTION. 

\ life insurer is at liberty to choose its own risks, and may accept or rz-ject 
applicants as it sees fit. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 

7. BINDER. ie 

A “binding receipt” issued to applicant for life policy on payment ot frst 
premium in cash, providing that if applicant was insurable and first premium was 
paid in cash, insurance “shall be in force from the date of the payment of such 
money,” was effective as a temporary contract and authorized recovery wher 
insured died before issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 132.) 

8 BINDER. 

The rule that mere delay in passing upon application for life policy does not 
constitute acceptance by insurer is inapplicable to determination of insurer’s liability 
on binding receipt for temporary insurance pending consideration of application. 

(For other cases, see Insurance, Dec. Dig. § 132.) 

10. REJECTION. 
_ Generally, life insurer is not liable under binding receipt if notice of rejection 
ef application is brought home to insured or his agent before insured’s death 

(For other cases, see Insurance, Dec. Dig. § 132.) 
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lt. BINDER. 

A binding receipt providing temporary insurance during insurer’s consideration 
of application for life policy was not a “policy” within statute authorizing recovery 
of «ttorney’s fees and penalties in suit thereon. Vernon’s Ann.Civ.St. art. 4736. 

(kor other cases, see Insurance, Dec. Dig. § 602.) 

\ppeal from One hundred and fourth Judicial District Court, Taylor County ; 
W. k. Chapman, Judge. 

Suit by Mrs. Earl L. Teague against the Colorado Life Company to recover 
on life policy. From a judgment on a verdict for plaintiff, defendant appeals. 

Hecree in accordance with opinion. 

Cox & Hayden, of Abilene, for appellant. 

Childers & Shaw, of Abilene, for appellee. 

LESLIE, Chief Justice. 

M:s. Earl L. Teague instituted this suit against the Colorado Life Commany, a 
corporation and old line life insurance company, to recover insurance on the life 
of her deceased husband, attorney’s fees, penalties, etc., aggregating $1,060. The 
defendant answered by general demurrer, general denial, and as special matters 
of de-ense alleged: (1) That John D. Sullivan, purporting to act as agent of the 
company in taking application for the insurance, was not in fact the agent of the 
company and had no authority to take the application or deliver a_ receipt for 
oremium, ete.; (2) that the deceased never in fact paid to said Sullivan the 
first vear’s premium in cash in full, the same being $13.78, that by reason thereof 
the purported receipt was null and void; (3) that Earl L. Teague, deceased, was 
not a standard life insurance risk at the date of the application and receipt, 
as represented by him; (4) that he did not state in his application all the diseases 
for which he had been recently treated, as required in the application; (5) that 
immediately upon receipt of the application for insurance the company on 
March 25, 1936, registered to the deceased a letter informing him that his 
application for insurance was rejected and that such notice was given him prior 
to his death; (6) that if said policy had been issued to him in accordance with 
the application, it could not have been delivered to him in his lifetime and during 
good health, since he was at the time the company received the application 
sick with influenza and meningitis, with which he died. 

It is unnecessary to state other defenses. The trial was before the court and 
jury, and upon the answers of the latter to special issues a judgment was rendered 
in favor of the plaintiff for the insurance in the amount of $500, $225 as a 
reasonable attorney’s fee, and $60 as 12 per cent penalty provided by statute, 
costs of suit, ete. 

In answer to the special issues, the jury found (1) that the alleged agent, 
John D. Sullivan, was on March 11, 1936, the date of the application and the 
receipt, paid in cash $13.78, the first annual premium in full; (2) that on said 
date Earl L. Teague “was a standard life risk for insurance”; (3) that on said 
date said Sullivan was the agent of the Colorado Life Company; (4) that a 
reasonable attorney’s fee for plaintiff’s attorney was $225: (5) that if the 
Colorado Life Company had, upon receipt of the application of Earl L. Teague, 
issued a policy in a reasonable time, it would have reached said Teague before 
the beginning of his last sickness; and (6) that said Teague, in his application 
= insurance, did not fail to state all diseases that he knew he had heen suffering 
with 

The correctness of the judgment based upon the verdict is challenged under 
eighteen different propositions of law. The first and second, and in fact the 
third, fourth and eighteenth, present the contention that the court erred in over- 
tuling its general demurrer to the plaintiff’s petition. It is asserted that the 
plaintiff’s pleadings failed to state the kind of insurance contract sought to be 
recovered upon and the terms and conditicns of the same. The plaintiff’s suit 
is based upon an alleged contract, evidenced by the application for insurance, and 
upon the terms of what is designated a “binding receipt’ ’for the full cash pay- 
ment, March 11, 1936, of the first annual premium. The receipt contains this 
provision : 

“If, according to the company’s rules and requirements, the applicant was 
age 45 or under and insurable as a standard risk on the date of the application 
to which this receipt was attached and said ‘first payment’ has been paid in cash, 





1080 The Insurance Law Journal, Vol. 91 [Oct., 1938 


then in such an event such insurance not in excess of $2500 shall be in force 
from the date of the payment of said money.” 

In the left hand margin of the “binding receipt” is found the following: 

“No. 72046A 

“If settlement for all * * * of the ‘First Payment’ is made with the applica- 
tion, this receipt is to be completed accordingly and given to the applicant; other- 
wise, this receipt must not be detached.” 

The theory of the appellee’s case is that on March 11, 1936, when the appli- 
cation was signed and the “binding receipt” delivered to the deceased, he was 
under 45 years of age, insurable as a standard risk under the terms of an ordinary 
life insurance policy, that the full amount of the first year’s premium being paid 
and the defendant company not having brought home to applicant any notice 
that it had rejected his application prior to the death of the deceased March 29, 
1936, the contract of insurance evidenced by the application and receipt matured 
in favor of the beneficiary for the sum of $500, etc. On the other hand, it is 
the appellant’s contention that the binding effect of the receipt was conditional 
in that its liability, if any, was predicated upon its acceptance of the application 
and issuance and delivery of a policy thereunder. 

To reflect more accurately the nature of plaintiff's suit in the light of 
appellant’s contentions, a further and more detailed statement from the record 
or the pleading will be made. March 11, 1936, the deceased, Earl L. Teague, 
made his written application to said company for an “ordinary life” insurance 
“policy” in the amount of $500, making his wife beneficiary. The application 
is in usual form, containing many questions and answers by the applicant. First 
“policy premium” was stated to be $13.78 for twelve months. The premium 
“settlement” was stated to be “cash.” 

Earl L. Teague died about noon March 29, 1936. No regular insurance 
policy was issued to him pursuant to the application. Pertinent features of the 
application are as follows: 


“I understand and agree that the ‘first policy premium’ * * * constitute the 
‘first payment’ under the policy and that the ‘first policy premium’ is for the 
period (therewith indicated) beginning the first day of the first policy year. 
* * * JT further agree that the policy and application which includes statements 
and answers over my signature in part II hereof and otherwise made in con- 
nection hereto shall constitute the entire contract between the parties hereto 
and that no statement or answer, no matter to whom made, not in this applica- 
tion (including said part II) shall bind the company and that any insurance 
issued on account of this application will not be in force unless the ‘first pay- 
ment’ required under the policy be duly made and the policy be duly delivered 
during my lifetime and continued good health. Whereupon the policy shall 
relate back to and take effect as of its date unless otherwise indorsed thereon. 
] understand that only an executive officer of the company in writing can make, 
modify or discharge contracts of insurance or waive any of the company’s 
requirements, and that none of these acts can be done by any person other 
than aforesaid, and that knowledge or information of the agent taking this 
application or any other person whomsoever relating to my insurability which 
is not contained herein shall not be imputed to the company. I further agree 
that my acceptance of any policy issued on account of this application whether 
or not at the rate, upon the form, plan or for the amount now applied for, will 
constitute a ratification by me of any change in said rate, form, plan and/or 
amount or correction in or addition to this application (including said part II 
hereof) made by the company, copy of which attached to or indorsed on the 
policy shall constitute a sufficient notice to me thereof. A policy delivered to 
me or my representative and not returned to the company for cancellation within 
seven days after such delivery shall constitute and be deemed an acceptance 
by me, 

“If within a reasonable time after making this application I am not advised 
in writing by the executive officer of the company that this application has been 
received I agree to write the company at Denver, Colorado, by registered mail, 
and state that I have not been so advised. J understand the receipt attached 
hereto with its printed provisions unaltered, is the only receipt authorised by the 
company in connection herewith.” (Italics ours.) 
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Following the above is a statement by the insurance agent, John D. Sullivan, 
to the defendant company, as follows: 

“Colorado Life Company. 

“I have taken settlement for the ‘first payment’ of this application, as 
follows: Cash $13.78 * * * . I have known the applicant for eight years * * * .” 

In the agent’s report (answering numerous questions) he states in answer to 
Question 7, viz., “Does applicant’s appearance indicate good health and strong 
constitution? A. Excellent.” “10. Do you recommend issuing to the applicant a 
policy at standard rates? A. Yes.” 

The agent certifies to the truthfulness and correctness of his answers above. 
The same is of date March 11, 1936. The so-called “binding receipt” was 
attached to the foregoing application for insurance, and upon the payment of 
the first year’s premium in full, as alleged, it was detached and delivered to 
Earl L. Teague, the insured. That receipt is to the tenor following: 

“Note: No other form of receipt, nor alteration of this one, for payment of 
premium under application to which the receipt was attached will be recognized 
by the company. The agent taking said application is not authorized to accept 
payment for any but ‘First Payment’ (including short term premium, if any) 
and this receipt is not valid for any other. 


“Received on account of the application (bearing date and number hereof) 
to the Colorado Life Company (herein called Company) Denver, Colorado, of 
Earl L. Teague (herein called applicant) for insurance of $500 face amount, 
settlement as follows: Cash $13.78 * * * account of ‘first payment’ defined in 
said application. Said ‘First Payment’ is made subject to the conditions of 
said application, and particularly the conditions quoted in substance on the 
reverse side hereof. If, according to the company’s rules and requirements, the 
applicant was age 45 or under, and insurable as a standard risk on the date of 
the application to which this receipt was attached and said ‘First Prctenigne y has 
been paid in cash, then in such an event such insurance, not in « of $2,500 
shall be in force from the date of the payment of said money; otherwise the 
insurance will not go into force unless and until said ‘First Five’ be duly 
made and the policy be duly delivered during the lifetime and continued good 
health. of the applicant; in either event the policy shall relate back to and take 
effect as of its date, unless otherwise indorsed thereon. Nothing herein shall be 
deemed to prevent the company from disapproving said application. This 
receipt will not be binding upon the company if issued for any sum other than 
that declared by the applicant in said application to have been paid.” Signed 
“John D. Sullivan, Agent of the Colorado Life Company.” (Italics ours.) 

}1] We are of the opinion that the appellee’s construction of the contract, 
evidenced by the receipt and application, is supported by sound authority. Pre- 
liminary contracts for insurance are common and sustained by the courts. Rey- 
nolds v. Northwestern Mut. Life Ins. Co., 189 Iowa 76, 176 N.W. 207: Gardner 
v. North State Mut. L. Ins. Co, 163 N.C. 367, 79 S.E. 806, 48 L.R.A..N‘S., 
714, Ann.Cas. 1915B, 652: Cooksey v. Mutual Life Ins. Co. 73 Ark. 117, &3 
S.W. 317, 108 Am.St.Rep. 26. 

The rule of law is stated in Mohrstadt v. a Life Ins. Co., & Cir. 115 
F. 81. It is likewise held in Starr v. Mutual Life Ins. Co., 41 Wash. 228, 83 
P. 116, that such temporary insurance is effective until superseded by a policy, 
when issued, or terminated by a rejection of the application and notice to the 
insured of such action. The provision of the “binding receipt” first quoted above 
stipulated that in event the applicant was 45 or under, an insurable risk on that 
date, and that if the first annual premium was paid in full, then the date of the 
payment of said money.” In this same connection, the receipt stated : 

“Otherwise, the insurance will not go into force unless and until said first 
payment be duly made and the policy be duly delivered during the lifetime and 
continued good health of the applicant * * *.” 

This language is clear and unambiguous and would not seem to be open to 
construction, 

In Albers v. Security Mutual Life Ins. Co., 41 S.D. 270, 170 N.W. 159, a 
case quite similar to this one, it was held that it could be fairly inferred from 
the terms of the “binding receipt” that there was an agreement for present insur- 


ance, The receipt and application in the instant case present a stronger one 
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for present insurance. It was said of the “binding receipt” in the Albers Case 
(page 160): 

:If the company did not intend that therc should be insurance effective pending 
the date of the application and the date of the approval of the risk and _ the 
issuance of the policy, then the company would be charging’ and obtaining the 
full amount of the premium for one year, while the period of actual insurance 
would be as many days less than one year as there were days intervening 
between that date of the application and the approval. This would not be dealing 
honestly with the insured.” 

[2] Concerning the nature and legal effect of such receipt, we quote as following 
from the notes to the opinion in DeCesare v. Metropolitan Life Ins. Co., 81 
Ate. “Sao: 

‘But notwithstanding the fact that it lies within the power of the insurer to 
avoid liability under a conditional receipt by rejecting the application, there 
remains for consideration the effect of such receipt after there has been an accep- 
tance of the application. Such effect is stated in the opinion in Union Central 
Life Ins. Co. v. Robinson [5 Cir.] 148 F. 358, 8 L.R.A.,N.S., 883, as follows: 

“With the application only submitted to the company, to effect insurance it 
required its acceptance and the issuance and delivery of a policy. The binding 
receipt changed this. If it ts controlling, it required by its terms only its approval 
and acceptance by the company to cffect insurance.”” (Italics ours.) 

The law pertaining to preliminary or temporary contracts of insurance of 
the type here involved is briefly stated in 32 C.J. p. 1099, sec. 183, as follows: 

“For sake of convenience, contracts of insurance sometimes exist in two 
forms: (1) A preliminary contract intended to protect the applicant pending 
investigation of the risk by the company or until the policy can be properly 
issued. (2) The final contract or policy itself. This preliminary contract is of 
the greatest importance, for if the applicant could not be made secure until all 
the formal documents were issued and delivered, the beneficial effect of the insur- 
ance system would be greatly impaired. To be binding as a contract of insurance, 
a preliminary contract must be one for present insurance and not merely an 
agreement to insure at some future time, as on acceptance of an application or on 
the issuance or delivery of a policy. There must be both an agreement and a 
consideration for present binding insurance of a temporary nature. There must 
he a meeting of the minds of the parties on all of the essential elements of 
the contract: but it is not essential that there be a specification on all the details to 
be embodied in the final contract.” 

4 careful consideration of the terms of the application and the “binding 
receipt” in the light of the authorities cited convinces us that a contract was 
effected between the parties providing for temporary life insurance for the deceased 
from the time of the issuance of the binding receipt until the issuance of the 
policy hy the company or a rejection of the application. As will be hereinafter 
noticed, neither event took place within a reasonable time or within the lifetime 
of the decéased. 

Further, the receipt was attached to the application, and under the instructions 
of the company and as stated in the receipt, it was not to be delivered unless 
the first vear’s premium was paid in cash and in full. Upon compliance with that 
provision, as found by the jury, the receipt was made out and delivered to the 
assured. 

If the “binding receipt” in the instant case does not mean what we have 
construed it, then the contract or that particular provision appears to be worthy 
of the comment referring to a like provision found in Francis v. Mutual Life 
Ins. Co. of New York, 55 Or. 280, 106 P. 323, reading as follows (page 327) : 


“The clause seems to be a mere trick on the part of the insurance company to 
deceive the applicants into the belief that they have temporary insurance, and 
thereby induce them to part with their money in advance of the issuance of the 
policy.” 

There is nothing in this record to indicate that the appellant contemplated 
any such deception. We do not believe it was incorporated in the receipt “to enable 
the insurance company to collect premiums for a period during which there was 
in fact no insurance and consequently no risk.” Starr v. Mutual Life Ins. Co.. 
41 Wash. 228, 83 P. 116, 117. 

Believing that the authorities cited present the rules of law applicable to 
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facts of this case and that the pleadings fairly interpreted state a cause of 
action thereunder, we for the reasons assigned, overrule all the assignments 
urged by the appellant to the action of the trial court in overruling the general 
demurrer and exceptions to the pleadings. We deem the pleadings sufficient to 
state a cause of action under the terms of an ordinary life insurance policy, as 
contemplated by the application and the “binding receipt.” 

The instruments referred to as “binding receipts” differ in their terms and 
legal effect in the various cases. The question always arises: What is the 
contract in a given case? In this one we hold that it provided for temporary or 
preliminary insurance. 

The issue of the insurability of the applicant on the date of the delivery to 
him of the “binding receipt” is by the contract made one test of the company’s 
liability. The jury’s answer to issue No. 2 resolved that question in favor of 
the appellee. 

True, no policy was issued to the deceased during his lifetime, but neither 
was there any notice brought home to him that his application was rejected so as to 
set at naught or bring to a conclusion the temporary insurance provided by the 
“binding receipt.” Discussing the duty of the insurance company to give such 
notice in a proper case, it was said in Mohrstadt v. Mutual Life Ins. Co., supra 
(115 F. page 8&5): 

“With reference to this proposition, it may be said that we have already 
intimated our opinion that it would have been necessary to notify the deceased 
of the rejection of his application, provided it had entered into contract with 
him for temporary insurance until his application was acted upon * * *.” 

Likewise, it was held in Starr v. Mutual Life Ins. Co., supra, that such 
insurance is effective until superseded by a policy, when issued, or terminated by a 
rejection of the application and notice to the insured. The appellant in its 
answer alleged the giving of such notice, but if the evidence raised any such 
defensive issue it was not submitted by the court to the jury nor was any 
issue in that respect requested by the defendant. This would work a waiver of 
such defense under the authority of Gulf, C. & S. F. Ry. Co. v. Conley, 113 
Tex. 472, 260 S.W. 561, 32 A.L.R. 1183: Harris v. Thornton’s Dept. Store, 
Tex.Civ.App., 94 S.W.2d 849, 857; Harris v. Leslie, 128 Tex. 81, 96 S.W.2d 
276: Wichita Valley Ry. Co. v. Minor, Tex.Civ.App., 100 S.W.2d 1071. 

The propositions directed to the failure of the court to give an instructed 
verdict on such grounds are overruled. 

There is no showing that the appellee, Mrs. Teague, was the agent of the 
deceased husband to receive such notice of rejection of the application, nor is 
there any finding that she in fact did so. She denied receiving same. 

]3] In the deceased’s application for insurance he designated his wife to 
he beneficiary, stating her name to be Zoia E. Keith Teague. His wife institutes 
this suit as Mrs. Earl L. Teague, alleging herself to be the wife of deceased and 
the beneficiary in the insurance contract. The pleadings and testimony clearly 
identify the plaintiff as the beneficiary intended. The testimony is conclusive. 

[4] We think that there was no error in the court’s refusal to define the 
word “agent” as used in issue No. 3. There is nothing in the record to indicate 
the use of the word was in a technical or legal sense, rather than in a common 
and ordinary sense. The record reflects no reasonable “necessity” for the 
explanation or definition of the word. Art. 2189, R.S.1925: General Motors 
Acceptance Corp. v. Killingsworth, Tex.Civ.App., 54 S.W.2d 266. 

Several other provisions present the contention that the answers of the 
jury to various issues were against the great weight and overwhelming prepon- 
derance of the evidence. We do not so appraise the testimony. The evidence 
was conflicting and sufficient to support the verdict. These assignments are 
overruled, 


Other assignments not specifically discussed have been duly considered and 
are overruled. 


The finding of the jury that $225 was a reasonable attorney’s fee for plain- 
tiff’s counsel does not present any error under the facts of this case. We would 
not hold it excessive under the following authorities and others which might 
be cited: American Nat. Ins. Co. v. Gonzalez & Co., Tex.Civ.App., 72 S.W.2d 
388; Gibraltar Colorado Life Company v. Taylor, Tex.Civ.App., 99 S.W.2d 1084: 
Southern Surety Co. v. Calhoun, Tex.Civ.App., 44 S.W.2d 459; National Life 
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Ins. Co. vy. Mouton, 113 Tex. 224, 252 S.W. 1040; Connecticut General Life Ins. 
Co. v. Bertrand, Tex.Com.App., 65 S.W.2d 279. 
For the reasons assigned, the judgment of the trial court is affirmed. 
On Rehearing. 

In response to appellant's rather vigorous motion for rehearing we have 
again studied this record in the light of the contentions presented in said motion. 
We think the original opinion makes it sufficiently clear that the contract of 
insurance, forming the basis of this litigation, was not conditioned upon the 
approval of the risk at a later date by the company or the final issuance and 
delivery of the policy while the appellee’s husband was in good health, etc. 

The contract involved in this litigation is not evidenced by the usual policy 
contract for none was executed and delivered. The rights here claimed were 
predicated upon a contract providing for temporary insurance and evidenced 
by what is called a “binding receipt”, which put in operation, in favor of the 
deceased, or his beneficiary, insurance in the amount of $500, provided “the 
applicant was age 45 or under, and insurable as a standard risk on the date of 
the application to which this receipt was attached, and said first payment * * * 
paid in cash, then in such an event such tsurance * * * shall be in force from 
the date of the payment of said money * * * .” (Italics ours.) 

We are not dealing with what is generally known as a “conditional receipt” 
of what is less frequently called a “conditional binding receipt.” Commonly 
there is found in this type of receipt, and in some instances duplicated in the 
application, a provision to the effect that the insurance shall be considered as 
in force from the date of the receipt, or the date of the medical examination, 
provided the application is approved and accepted at the home office of the 
insurer. Of course, such an instrument is ineffectual to provide protection to 
the applicant until the application is approved or rejected. 

[5] Plaintiff, by pleading and proof, assumed the burden of establishing the 
conditions prerequisite to recovery. That is reflected by the verdict of the jury, 
as supplemented by the court’s findings on the undisputed testimony. The 
binding receipt itself evidences the authority of the agent to detach and deliver 
the same upon the condition that “First Payment” was made in full. 

[6, 7] We recognize the rule of law “that a life insurance company is at 
liberty to choose its own risks, and may accept or reject those who apply to it 
for insurance as it may see fit”, as held in American Life Ins. Co. v. Nabors, 124 
Tex, 221, 76 S.W.2d 497, 498, but that rule has no application here, for, as 
stated, the insurance rights asserted rest upon a contract for temporary insur- 
ance for the interim or period of time between the date of the binding receipt 
and the date on which the company might approve the application, issue and 
deliver the policy, or reject the risk and cancel the application, etc. 

8] Rights and liabilities under the terms of an insurance policy which 
may or may not have been delivered are not involved. Neither are we con- 
cerned with the rule, supported by the great weight of authority, that. mere 
delay in passing upon an application for insurance cannot be considered an 
acceptance thereof by the insurer. Northwestern Mut. Life Ins. Co. v. Neafus, 
145 Ky. 563, 140 S.W. 1026, 36 L.R.A.N.S., 1211. 


{9, 10] The evidence is undisputed that the deceased’s age was under 45 
years, at the date the binding receipt was delivered to him (March 11, 1936) 
and that he died the following March 29. The defendant alleged by way of 
special defense that it gave notice to said Teague in his lifetime, as well as his 
wife, that the company was “canceling” his application for insurance because 
Mr. Sullivan was not the agent of the company “at the time he took [the] 
application.” The wife denied these allegations as for herself and if there is 
any evidence that such information never reached the deceased in his lifetime it 
is circumstantial only. There is some indication that a registered letter from 
the company containing such information was received by some member of the 
Teague family at their post office after the death and burial of Earl L. Teague. 
However, this may be, and conceding that there was some evidence that such 
notice was brought home to them in his lifetime, no such issue was submitted 
by the trial court and the defendant requested none. As stated in the original 
opinion, this would amount to a waiver of the issue. This is material upon the 
duty of the defendant, under the circumstances, and we are in accord with the 
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appellant’s view of the law relative thereto as stated in its brief on page 35, 
viz. “The law in this State is that, when a binding receipt is given, that if 
notice of the rejection of the application for insurance is brought home to the 
insured, or his agent, before his death, that there is no liability on the part of 
the insurance company.” In this connection, we quote from 81 A.L.R. 336, as 
follows: 

“Where the provision in a receipt is construed as providing temporary 
protection until such time as the insurer has considered the application and 
announced its determination to accept or reject the risk, the insurer cannot 
terminate the risk so assumed otherwise than by notice brought home to the 
insured in his lifetime that his application was rejected. Mohrstadt v. Mutual 
L. Ins. Ca * * * (8 Cie} BS F. a. 

“*Such insurance is effective until superseded by a policy, when issued, or 
terminated by a rejection of the application and notice to the insured. Starr v. 
Mutual L. Ins. Co. * * * [41 Wash. 228] 83 P. 116.” 

These authorities were cited and discussed in our original opinion. 

As we construe the contract it provides temporary insurance. There is 
nothing legally wrong or immoral about the contract, whether viewed from the 
standpoint of the company, the deceased or- the beneficiary. If the language 
found in the binding receipt means anything at all, it means that such temporary 
insurance was provided. It was to the advantage of the applicant to have it, 
and the fact that the company could extend it, was no doubt a strong talking 
point in persuading Teague to take the insurance and pay the premium in full, 
which the jury found he did. As acknowledged by the attorneys for the 
respective litigants, no Texas authority directly in point seems to be available. 
We believe, however, that the authorities cited announce the principles of law 
applicable to the facts of the case. 

The appellant raises the question that the contract for $500 insurance would 
in no event be such contract as would authorize the recovery of attorney’s fees 
and penalty under the provisions of Art. 4736, R.S.1925, Vernon’s Ann.Civ.St. 
art. 4736. That statute reads: “In all cases where a loss occurs and the life 
itisurance company, * * * liable therefor shall fail to pay the same within thirty 
days after demand therefor, such company shall be liable to pay the lolder of such 
policy, in addition to the amount of the loss, twelve per cent damages on the 
amount of such loss together with reasonable attorney fees for the prosecution 
and collection of such loss.” (Italics ours.) 

{11] Considering the nature of the contract upon which this suit is predi- 
cated, we have, after due consideration, concluded that the attorney’s fees and 
penalties are not recoverable under that provision of the statute. It has often 
been held that this statute is highly penal and must be strictly construed. 
Washington Fidelity Nat. Ins. Co. v. Williams, Tex.Com.App., 49 §.W.2d 1093. 
Numerous authorities cited under note “la” to Art. 4736, supra. The contract 
in suit is not a “policy” of insurance. It is a contract of insurance preliminary 
to insurance under a policy as such. As analogous we cite DeCesare v. Metro- 
politan Life Ins. Co., 278 Mass. 401, 180 N.E. 154, 81 A.L.R. 327, where it was 
held, as indicated by point 4 of the syllabus, that “Statutes which by their terms 
relate to ‘any policy’ of insurance have no application to temporary contracts to 
insure pending the issuance and delivery of a policy or other formal contract 
if insurance.” No penalty was involved in that case, and hence it would appear 
that for an even greater reason the penalty and attorney’s fees should be rejected 
in the instant case. 

For the reasons assigned the appellant’s motion for rehearing is granted in 
part and overruled in part. However, the judgment hereinbefore entered pur- 
suant to the original opinion will be set aside in toto, and judgment will now 
be rendered upon the original opinion, supplemented by this one, and in con- 
formity to them. It is so ordered. 


DARDEN v. NORTH AMERICAN BEN. ASS’N. 
Supreme Court of Appeals of Virginia. June 8, 1938. 
197 Southeastern Reporter 413. 
1. EXCLUSION. 


An insurer may provide in its contract of insurance terms, provisions and 
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conditions not in violation of law, and not inconsistent with ery policy, and 
may provide for amount to be paid and risk or hazard assumed and may charge 
an increased premium for certain assumed risks and may exclude from contract 
risks not assumed. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

2. CONSTRUCTION. 

The terms, provisions and conditions of an insurance contract are to be con- 
sidered the same as in other contracts, subject only to provisions of law 
affecting insurance contracts, and court’s function is only to construe such 
contracts. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. CONSTRUCTION. 

When terms and provisions of a policy are clear, there must be given to such 
terms and provisions the construction and effect consonant with the apparent 
object. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4. CONSTRUCTION. 

An insurance contract must be construed as a whole. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
5. INCONTESTABILITY. 

The statute making a life policy incontestable after one year from its 
issuance is a short statute of limitation applied when validity of policy is con- 
tested and is not a limitation upon amount of coverage nor of risk assumed, 
and does not limit right of insurer to refuse payment of a larger sum than is 
made payable by terms of policy nor limit right to contend that terms of policy 
exclude certain risks. Code 1936, § 4228. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

6. INCONTESTABILITY. 

Under statute making a life policy incontestable after one year from its 
issuance, insurer may not contest validity of contract for false or fraudulent 
statements made by insured to secure policy for questions involved in inception 
ot policy nor for breach of covenants and conditions subsequent by insured after 
liability has become fixed, but statute does not deny to insurer right to question 
genuineness of claim, controvert amount of its liability, or to contend that risk 
involved was not assumed in coverage. Code 1936, § 4228. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

7. ASSUMPTION OF RISK. 

An insurer is not liable under policy for a risk not assumed nor for greater 
amount than that assumed. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

8. INCONTESTABILITY. 

In action on life policy which provided that beneficiary should be entitled to 
payment of only one-fifth of amount otherwise due if insured died of heart 
disease having its incipiency within two years from date of policy, statute 
making a life policy incontestable after one year from date of its issuance had 
no application so as to preclude insurer from interposing defense limiting 
liability to one-fifth of amount otherwise due because insured died of heart 
disease having its inception within two years from date of issue of policy. Code 
1936, § 4228. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Error to Circuit Court, Nansemond County; James L. McLemore, Judge 

Action by William G. Darden against the North American Benefit Associa- 
tion to recover on a life policy. To review a judgment, plaintiff brings error 

Affirmed. 

Argued before Holt, Hudgins, Gregory, Browning, Eggleston, and Sprat- 
ley, JJ. 

Thomas L. Woodward, of Suffolk, for plaintiff in error. 
SPRATLEY, Justice. 
William T. Darden, by his written application, became a member of the 
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North American Benefit Association, a mutual benefit association. In con- 
sideration of certain fees paid, and the promise to pay certain further fees 
thereafter in accordance with the by-laws of the Association, there was issued 
to him a certificate or policy of insurance, dated November 1, 1933. This cer- 
tificate provided that William T. Darden became entitled during the continu- 
ance of his membership to certain benefits provided by the by-laws of the 
Association. 

In the event of the death of the insured, during his continuance as a member, 
the certificate further provided for the payment to William G. Darden, the 
plaintiff, as beneficiary, an amount indicated in a schedule of sliding payments 
ranging from $200 for death of the insured at a minor age to $1,000 for his 
death between eleven and fifty years of age, thereafter gradually decreasing 
in amount for added age. The amount of the payment in the language of the 
certificate was further made “subject to the provisions of said By-Laws which 
are hereinafter set forth and which are hereby made a part hereof: In each 
case the amount of Benefits to be determined by the attained age at time of 
Death.” The certificate accordingly contained as a part of the printed policy, 
the following clause or provision: 

“Article VII, Sec. 4. Should the member die or death be caused directly 
or indirectly from any of the following diseases or causes, either acute or chronic, 
contracted within two years from date of this certificate, or within two years 
after reinstatement of membership, from heart disease, liver, bladder, stomach 
or kidney trouble, * * * the Association will pay one-fifth of the amount other- 
wise payable under the terms of the membership certificate. If death is caused 
from surgical operation within said two-year period, the liability shall be one- 
fifth of the amount otherwise payable.” 

William T. Darden died on August 9, 1935, of valvular heart disease, having 
its inception within two years from the date of the issue of the policy of 
insurance. 

The beneficiary made claim for $450, as the amount due at the attained age 
of the insured at the time of his death. The defendant refused payment in that 
sum, and contended that under the terms of the policy, it was liable for only 
$90, being one-fifth of the amount otherwise payable, because the insured had 
died of heart disease, having its inception within two years from the date of the 
certificate. 

The trial court heard the case without a jury, and entered judgment for the 
plaintiff in the sum of $90. 

The sole issue for our consideration is whether Virginia Code 1936, section 
4228, providing that a policy of life insurance shall, with exceptions therein 
stated, “be contestable for any cause after it shall have been in force during the 
lifetime of the insured for one year from its date,” is applicable to the defense 
made by the insurer. 

[1-4] At the outset, it must be conceded that an insurance company may 
provide in its contract of insurance, terms, provisions, and conditions not in 
violation of law and not inconsistent with public policy. It may provide for 
the amount to be paid, and the risk or hazard assumed. It may charge an increased 
premium for certain assumed risks, and may exclude from the contract risks not 
assumed. Its terms, provisions and conditions are to be considered the same as 
in other contracts subject, of course, only to provisions of law affecting insurance 
contracts. The courts have neither the duty nor the power to make the contracts. 
It is only their function to construe them. When the terms and provisions are 
clear, there must be given to such terms and provisions the construction and 
effect consonant with the apparent object. The contract of insurance is to be 
considered and construed as a whole. Collins vy. Metropolitan Life Insurance 
Company, 163 Va. 833, 178 S.E. 40; 14 R.C.L. 926. 

[5] The incontestable statute is a short statute of limitation, applied when 
the validity of the policy is contested. It is not a limitation upon the amount 
of the coverage, nor of the risk assumed. It does not limit the right of the 
insurance carrier to refuse the payment of a larger sum than is made payable 
by the terms of the policy, nor limit the right to contend that the terms of the 
policy exclude certain risks. 

16] Under the incontestable clause, the insurer may not contest the validity 
of the contract for false or fraudulent statements made by the insured to secure 
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the policy, for questions involved in the inception of the policy, nor for breach 
of covenants and conditions subsequent by the insured, after liability has become 
fixed. But the statute does not deny to the insurance carrier the right to question 
the genuineness of the claim, controvert the amount of its liability, or to contend 
that the risk involved was not assumed in the coverage. 

[7] A contest of the validity of the policy must not be confused with a 
contest of its terms and provisions. Once its terms and provisions are made clear, 
and are construed, those terms and provisions may not be contested under Code, 
section 4228. If terms and provisions relating to coverage, either as to amount, 
or as to the extent of the risk assumed, are in question, a contest over such terms 
and provisions affect not the validity of the policy, but the construction of the 
terms and provisions. There can be no liability for a risk not assumed, nor can 
there be a liability greater than the amount assumed. 

In the case of United Security Life Insurance & Trust Company y. Massey, 
159 Va. 832, 164 S.E. 529, 167 S.E. 248, 85 A.L.R. 306, the question was not the 
amount payable under the terms of the policy, but whether or not the policy 
was void because of the breach of a covenant subsequent. In that case, there 
was a valid contract of insurance. Its terms, its provisions and the amount pay- 
able were all clearly set out. There was a covenant, however, by the insured that 
he would not engage in service on any railway train after the issuance of the 
policy. In violation of that covenant, he was killed while acting as a brakeman 
for a railway company. There were no original reservations as to the risk 
assumed, but there was a provision for the forfeiture of the contract upon the 
breach of the covenant subsequent. The company did not undertake, during 
the lifetime of the insured, to cancel the contract for the breach of the covenant 
It was there held that the policy was incontestable upon the grounds assigned. 

Mr. Justice Holt, after reviewing numerous authorities, and approving the 
holding in. Metropolitan Life Insurance Company vy. Conway, 252 N.Y. 449, 169 
N.E. 642, said (page 250): “Here the policy is a flat contract of issurance 
In its inception no exceptions appear upon its face, and, if defeated, it must_be, 
not because of original reservations, but because of some covenant broken. The 
latter possibility is one which the statute [section 4228] was designed to meet.” 

The effect of an incontestable clause or statute on an exclusion of the kind 
in question here was considered in Metropolitan Life Insurance Company \ 
Conway, supra. There the company sought to impose on policies of life insurance 
issued in New York the following rider: 

“Death as a result of service, travel or flight in any species of air craft, 
except as a fare-paying passenger, is a risk not assumed under this policy; but, 
if the insured shall die as a result, directly or indirectly, of such service, travel 
or flight, the company will pay to the beneficiary the reserve on this policy.” 

In holding that the foregoing rider was a valid provision, and not in conflict 
with a statutory incontestable provision, Chief Justice Cardozo said: “The 
provision that a policy shall be incontestable after it has been in force during the 
lifetime of the insured for a period of two years is not a mandate as to coverage, 
a definition of the hazards to be borne by the insurer, It means only this, that 
within the limits of the coverage the policy shall stand, unaffected by any defense 
that it was invalid in its inception, or thereafter became invalid by reason of 
a condition broken. * * *” Cases cited. 

|8] With these rules of construction in mind, we find that the policy in 
question here stated in plain and unambiguous language that the beneficiary 
should be entitled to the payment of only-one-fifth of the amount otherwise due 
if the insured died of heart disease, having its incipiency within two vears from 
the date of the policy. The contract covered the risk of death from heart 
disease, under the provisions stated, only to the extent of one-fifth of the sum 
otherwise payable. This was the contract made by the defendant Association 
and accepted by the insured. The defendant does not now contest such a con- 
tract, nor the amount of its liability in accordance with its provisions. 

\ reliance upon the terms of a contract is not a contest of the contract 
limiting the amount of coverage, in the event of death from the stated risk 
within two years, is just as binding upon the insured and his beneficiary as are 
its further provisions, making the insurer liable for an increased amount if the 
insured survived to a certain age, binding upon the insurer. 

The validity of the contract is not in question here. The contest is over 
the amount for which the defendant is liable, under the terms and provisions of 
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the contract. If $2,000 had been claimed in this proceeding, there can be no doubt 
that the defendant could have denied its liability to that extent. For the same 
reason, it may controvert the amount of the liability asserted as not being pro- 
vided for under the terms of its contract. These terms reduced the amount 
payable under a specified risk just as added age increased the amount payable. 

The facts in the instant case are wholly different from those in the case of 
United Security Life Insurance & Trust Company v. Massey, supra. There a 
distinction was made between facts which might have warranted a rescission of 
the contract and those cases involving risks not covered by the contract. In the 
instant case there are original reservations and an exemption to a certain extent 
from the risk assumed. The contract before us neither provides for a forfeiture 
nor sets up conditions subsequent. The contest here relates to the coverage, 
and not to the validity of the policy, The defendant is not contesting the policy 
because of anything occurring in its incipiency. It is relying upon its contract, 
and as has been aptly said, a reliance upon its contract does not constitute a 
contest of its validity, but necessarily assumes it. 

The judgment of the trial court will be affirmed. 

Affirmed. . 


BEVERIDGE v. JEFFERSON STANDARD LIFE INS. CO. No. 8775. 
Supreme Court of Appeals of West Virginia. June 14, 1938. 
197 Southeastern Reporter 721. 
AERONAUTICS. 


The insured, while a guest passenger in airplane, was “engaging in aeronautic 
operations” within provision of life policy denying double indemnity if death 
resulted from engaging in aeronautic or submarine operations, either as a pas- 
senger or otherwise, and insurer was not liable for double indemnity for death of 
insured in airplane crash. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Syllabus by the Court. 

The death of an insured caused by fall of an airplane wherein she was a guest 
passenger, held to have resulted from engaging in aeronautic operations within 
the provisions of a life policy denying double indemnity if insured’s death resulted 
from “engaging in aeronautic or submarine operations, either as a passenger 
or otherwise.” 

Error to Circuit Court, McDowell County. 

Suit by Lucy Wagner Beveridge against the Jefferson Standard Life Insurance 
Company to recover on a double indemnity clause of a life insurance policy. To 
review a judgment for defendant, the plaintiff brings error. 

Judgment affirmed. 

Crockett & Tutwiler, of Welch, for plaintiff in error. 

Sale, St. Clair & Sale, of Welch, for defendant in error. 

MAXWELL, President. 

This writ of error presents for review the trial court’s judgment for the 
defendant on a double indemnity clause of a life insurance policy which the 
defendant issued in 1927 to Kate Beveridge Chappell, daughter of the plaintiff. 
The parties waived a jury. 

_ The insured lost her life October 25, 1936, while a guest passenger in an 
airplane which crashed to the ground. 

The double indemnity clause is not applicable “in case death results * * * from 
engaging in aeronautic or submarine operations, either as a passenger or other- 
wise, 

The sole problem is whether the fatality of the insured is covered by the 
double indemnity clause, or whether, by reason of the quoted exception, there is 
no double liability. 

__In considering this subject, effort has been made to collate the cases dealing 
with accidents, fatal and non-fatal, which have befallen passengers in airplanes, 
there being involved the question of liability under personal insurance carried 
by the parties injured or killed. 

We here first set forth cases wherein recovery was upheld by the reviewing 
courts: Benefit Ass’n Ry. Employees v. Hayden, 175 Ark. 565, 299 S.W. 995, 57 
A.L.R. 622, involved a life policy which did not cover injury received by insured 
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“while engaged in aeronautics or under water navigation.” Masonic Acc. Ins. 
Co. v. Jackson, 200 Ind. 472, 164 N.E. 628, 629, 61 A.L.R. 840, an accident policy 
involving exemption of indemnity if death or injury resulted to insured “while 
* * * engaged in aviation or ballooning.” Peters v. Prudential Ins. Co., 133 Mise. 
780, 233 N.Y.S. 500, 501, an accident policy exempting the insurer of liability if 
death resulted “from having been engaged in aviation or submarine operations 
or military or naval service in time of war.” Gits v. New York Life Ins. Co, 
7 Cir., 32 F.2d 7, 9, double indemnity clause not operative if insured’s death resulted 
“from engaging in submarine or aeronautic operations.” Price v. Prudential Ins. 
Co., 98 Fla. 1044, 124 So. 817, 819, an accident policy whereunder no death benefits 
should be paid if death resulted “from having been engaged in aviation or sub- 
marine operations.” Charette v. Prudential Ins. Co., 202 Wis. 470, 232 N.W. 848, 
extra indemnity for accidental death was excluded if death resulted “from having 
been engaged in aviation or submarine operations or in military or naval service 
in time of war.” Missouri State Life Ins. Co. v. Martin, 188 Ark. 907, 69 S.W.2d 
1081, 1082, double indemnity clause not effective if insured’s death resulted from 
injuries received “from participation in aviation or submarine operations.” Martin 
v. Mutual Life Ins. Co., 189 Ark. 291, 71 S.W.2d 694, double indemnity clause 
excluded liability thereunder if death resulted from “participation in aeronautics.” 
Gregory v. Mutual Life Ins. Co., 8 Cir., 76 F.2d 522, double indemnity clause not 
applicable where death resulted from “participation in aeronautics.” Bayersdorfer 
v. Massachusetts Protective Ass’n, D.C., 20 F.Supp. 489, an accident policy which 
excluded indemnity for death “sustained as the result of participation in aviation, 
aeronautics or subaquatics.” Mutual Benefit Health & Accident Ass’n v. Moyer, 
9 Cir., 94 F.2d 906, 907, an accident policy which contained a provision that it 
“does not cover death, disability, or other loss * * * received because of or while 
participating in aeronautics * * * .” 


From these cases, it is noted that emphasis has been laid on these thoughts: 
(a) “ ‘Engaged’ means to carry on, to conduct, to employ one’s self, and does 
not relate to a single act. To say that one is engaged in a thing is to say that the 
act is continuous.” (b) “ ‘Participate’ does not connote to the average person the 
meaning that his mere presence is sufficient to participate or engage in such art 
or occupation (aeronautics).” (c) That a clause of the kind discussed in the above 
cases “means that the death of the insured must have resulted from having taken 
part in aviation operations other than by merely being in an airplane when it fell 
*** ” (d) “Participating in aeronautics” does not include a passenger. (e) 
That if by such clauses, insurers intend to exclude passengers in airplanes, the 
clauses should be so framed as to make that intent clear. (f) That at the very 
least, such clauses are ambiguous and should consequently be resolved favorably 
to the insured. 


There falls within the foregoing group and class of cases our concurrently 
decided case of Mattie Chappell v. Commercial Casualty Ins. Co., 197 S.E. 723, 
in which we upheld recovery. Therein was involved an accident policy which did 
not cover “any disability, fatal or non-fatal, sustained by the insured while engaged 
in war, or while participating in or in consequence of having participated in aero- 
pees. SSS 

In contrast with the foregoing cases allowing recovery, there is a line of cases, 
involving different phraseology, wherein recovery has been denied. The cases 
follow: Pittman v. Lamar Life Ins. Co., 5 Cir., 17 F.2d 370. This was a life 
policy which contained this clause: “If the insured shall die within two years, from 
date of issue of this policy, while participating or as a result of participation in 
any submarine or aeronautic expedition or activity, either as a passenger or other- 
wise, the liability of the company under this policy shall be limited to the cash 
premiums paid hereon and no more.” Head v. New York Life Ins. Co., 10 Cir. 
43 F.2d 517, 518, a double indemnity clause which excluded liability “if the 
insured’s death resulted * * * from participation as a passenger or otherwise in 
aviation or aeronautics.” Gibbs v. Equitable Life Assur. Soc., 256 N.Y. 208, 176 
N.E. 144, a double indemnity clause which excluded liability if death of insured 
was caused “by engaging as a passenger or otherwise in submarine or aeronautic 
expeditions.” Goldsmith v. New York Life Ins. Co., 8 Cir., 69 F.2d 273, a double 
indemnity clause, by its terms, not applicable if insured’s death resulted “from 
‘engaging as a passenger or otherwise in submarine or aeronautic operations.’ ’ 
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Mayer v. New York Life Ins. Co., 6 Cir., 74 F.2d 118, 99 A.L.R. 155, the double 
indemnity clause provided that it should “not apply if the Insured’s death resulted 

* * from engaging, as a passenger or otherwise, in submarine or aeronautic 
operations.” Christen v. New York Life Ins. Co., D.C., 19 F.Supp. 440, double 
benefit clause excluded indemnity thereunder if death of the insured resulted 
from “engaging as a passenger or otherwise in * * * aeronautic operations.” <A 
highly pertinent thought underlying these cases is thus expressed by the court in 
the Mayer Case: “It is in fact difficult to conceive of any way in which one could 
engage ‘as a passenger’ in aeronautic operations except by simply riding in a 
plane.” 

The cases appearing in this latter group are entirely harmonious and consistent 
with one another, and, in our opinion, are clearly distinguishable from the cases 
appearing in the group first above herein set forth. 

In the case at bar, liability under the double indemnity clause is excluded if 
death results from “engaging in aeronautic or submarine ope rations, either as a 
passenger or otherwise.” The employment of the phrase, “passenger or otherwise”, 
in our judgment, unequivocally places this case within the principles and enuncia- 
tions of the above stated second group of cases. 

There are a few cases within this general order which we are unable to accept 
as precedents. They follow here. In Provident Trust Co. v. Equitable Life 
Assur. Soc., 316 Pa. 121, 172 A. 701, 702, recovery was upheld under a double 
indemnity clause which, by its terms was not to apply if death resulted from 
“engaging as a passenger or otherwise it submarine or aeronautic expeditions.” 
Also there was recovery in the case of Day v. Equitable Life Assur. Soc., 10 Cir., 
83 F.2d 147, though the double indemnity clause excluded liability thereunder if 
death was “the result of or be caused directly or indirectly * * * by engaging 
as a passenger or otherwise in submarine or aeronautic expeditions.” Likewise, 
recovery was had in Equitable Life Assur. Soc. v. Dyess, 194 Ark. 1023, 109 
§.W.2d. 1263, double indemnity clause which excluded indemnity for death caused 
directly or indirectly by “engaging as a passenger or otherwise in submarine or 
aeronautic expeditions or operations.” In each case the insured was killed while 
a passenger in an airplane. With all deference to the distinguished courts which 
rendered those two decisions, we think the cases properly belong within the 
classification of group two, and that there should therefore have been denial of 
recovery in each of them. Then there is the early case of Bew v. Travelers Insur- 
ance Company, 95 N.J.L. 533, 112 A. 859, 14 A.L.R. 983, involving an accident 
policy wherein there was a clause which exempted the insurer from liability for 
“injuries fatal and nonfatal, sustained by the insured while participating in or in 
consequence of having participated in aeronautics.” Recovery was disallowed in 
that case. Again with deference, we entertain the view that that case properly 
falls within the above classification of cases wherein recovery has been upheld. 

There is another case, standing alone, which we approve, though its clas- 
sification comes about, not because of the phraseology of the excluding portion 
of the double indemnity clause, but because of the peculiar facts involved. The 
case is First Nat. Bank of Chattanooga v. Phoenix Mutual Life Ins. Co., 6 Cir., 
62 F.2d 681. In the policy involved in that case, benefits under the double indem- 
nity clause were excluded if death of the insured resulted “directly or indirectly, 
wholly or partly * * * from participation in aeronautic operations.” The deceased 
having been killed in an airplane crash, recovery was denied under the double 
liability, though the quoted language would seem to place the case within the 
group permitting recovery. The facts, however, explain the apparent divergence. 
Insured was president of an airplane company engaged in operating planes, and 
was active in directing its affairs. On the day of his death, he, a physician, and 
the pilot of the plane were en route to Florida where insured’s wife was ill. All 
were killed in a crash. The trip was undertaken under the insistence of the 
insured, though the pilot protested that weather conditions were unsuitable, and 
he therefore thought the attempted flight was ill-advised. The court said: 
“Though the insured was not personally piloting the plane, the venture was his, 
initiated and undertaken solely for his purposes. He owned the plane, employed 
a pilot to operate it, determined whether weather conditions would permit of the 
flight and when it should be made. * * * One who interposes and enforces his 
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Acc. | 


judgment in matters so vital as these to the flight of an aeroplane is participating 
in aeronautic operations.” 
In the light of all which herein precedes, we are of opinion that the trial court SV 
correctly decided the case at bar. Therefore, we affirm the judgment. 
Affirmed. 
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ACCIDENT 


SWASEY v. MASSACHUSETTS PROTECTIVE ASS'N, Inc. No. 8617. 
Circuit Court of Appeals, Ninth Circuit. April 26, 1938. 
96 Federal Reporter (2d) 265. 
1. AMBIGUITY. 


Any ambiguity of construction in exception to general coverage of accident 
policy was required to be resolved against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2, AERONAUTICS. 

An insured by traveling as a passenger in an aeroplane was not engaged in 
“participation in aviation or aeronautics” within exception of accident policy 
providing that it did not cover death resulting from participation in aviation 
or aeronautics. 

“Aviation” is the art of flying; especially the management of aero- 
planes; the art or practice of operating heavier-than-air aircraft; an 
organization or group of persons, devoted to or engaged in aviation. 
“Aerostatics” is divided into two main branches; aerostation dealing, 
properly, with machines, which, like balloons, are lighter than air, and 
aviation dealing with the problem of artificial flight by means of flying 
machines, which, like birds, are heavier than air. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

3. EXCEPTION. 

As respects whether death of insured in aeroplane crash was within excep- 
tion of accident policy providing that policy did not cover death resulting from 
participation in aviation or aeronautics, agreement that owner of plane would 
transport insured and two others in consideration of a payment by them of 
cost of gas and oil constituted a contract for carrying insured as a passenger for 
hire, notwithstanding that owner violated federal license for commercial pas- 
senger carriage by flying at night. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

4, PARTICIPATION, 

That insured and other parties consented to making trip, on which insured 
was killed by aeroplane, notwithstanding that other parties suggested that 
weather was not good, did not constitute “participation in aviation or aeronau- 
tics” on part of insured within exception of accident policy providing that it 
did not cover death resulting from participation in aviation or aeronautics. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

5. AERONAUTICS. 

That insured and other parties traveling in aeroplane at time of fatal crash 
were making trip as members of a chamber of commerce to engaged in a com- 
mon activity with chamber in another town did not constitute “participation in 
aviation” within exception of accident policy providing that it did not cover 
death resulting from participation in aviation, 

(For other cases, see Insurance, Dec. Dig. § 452.) 

Appeal from the District Court of the United States for the District of 
Arizona; David W. Ling, Judge. 

Suit by Elvira Swasey against the Massachusetts Protective Association, 
Inc., to recover under an accidental death policy. Judgment for defendant, and 
plaintiff appeals. 

Reversed, 

Townsend & Jenckes, of Phoenix, Ariz. and Conroy & Conroy, of Los 
Angeles, Cal., for appellant. 

Rodey & Dickason, of Albuquerque, N. M., and Clark & Clark, of Phoenix, 
Ariz., for appellee. 

Before Denman, Mathews, and Healy, Circuit Judges. 

DENMAN, Circuit Judge. 

This is an appeal from a judgment after trial by the court on an agreed 
Statement of facts. 

Appellant Swasey’s husband was insured for accidental death by appellee, 
Massachusetts Protective Association, in 1935, under a policy with the premiums 
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paid and in force at the time of the wreck of an aeroplane in which the husband 
was killed. 

Liability was denied on the sole ground that the cause of death was excluded 
from the policy by the following clause: 

“This policy does not cover death or other loss sustained as the result of 
participation in aviation, aeronautics or subaquatics.” 

The first question raised is, Is a passenger on a plane to be deemed a 
participant in aviation or aeronautics? 

[1] This clause is an exception to the general coverage against accident. 
Like all other provisions of a policy drawn by the company, if it have an 
ambiguity of construction, it must be resolved against the company. Mutual 
Life Ins. Co. v. Hurni Packing Co., 263 U.S. 167, 174, 44 S.Ct. 90, 68 L.Ed. 235, 
31 A.L.R. 102; Kaufman v. New York Life Ins. Co., 9 Cir., 78 F.2d 398, 403. 

2] So far as concerns the phrase “participation in aeronautics,” we have 
determined the contention here against the insured in the case of Mutual Benefit 
Health & Accident Ass'n v. Moyer, 9 Cir., 94 F.2d 906. 

The exception also is of one participating in “aviation.” Obviously, in a 
broad sense, passengers may be considered as having such a participation in the 
journey. However, in the 1913 Edition of Standard Dictionary of the English 
Language, the exact contrary definition of aviation is given. It is, “The art 
of flying: especially the management of acioplanes.” (Italics supplied.) 

The Encyclopedia Brittanica earlier defined it as: “It [aerostatics] is 
divided into two main branches: aerostation dealing, properly, with machines, 
which like balloons, are lighter than air, and aviation dealing with the problem 
ot artificial flight by means of flying machines, which like birds, are heavier than 
air. 

In the 1934 Edition of Webster’s New International Dictionary, aviation is 
detined: “(1) the art or practice of operating heavier- than- -air aircraft. (2) An 
organization, or group of persons, devoted to or engaged in aviation (sense 1).” 

Since as early as 1913, we find the fixed concept that aviation had to do with 
the art and the management of aeroplanes and the problems of flight, and i 
Webster’s Dictionary, in 1934, the same concept, we are entitled to interpret 
the policy’s clause as confined to these active participations in the art and 
management of the planes and the solution of their problems. 

The passenger is not concerned with the “art of flying” or the “management 
of aeroplanes” or the “problem of artificial flight.” 

In holding that the deceased’s death by the accident is not within the 
exception, we must again comment, as we have repeatedly,’ on the practice of 
using such ambiguous phraseology. Here a tyro at drafting legal documents 
would know that the exception would clearly convey to the ordinary man that 
accidents to passengers in an aeroplane as well as its operators were not covered 
by the policy by excepting, “death or accident to anyone carried in an aeroplane 
or caused by falling or being thrown therefrom or being struck thereby.” The 
cases show many policies drawn with such frankness to the insured. 

{3] The next question is, Did the deceased participate in aviation because 
of acts on his part concerned with the management of the plane? 

From the agreed statement of facts it appears that Swasey, in company 
with three others, Marks, Powles, and Odneal, on the night of the accident, flew 
from Phoenix, to Douglas, Ariz. The plane was Odneal’s, who had a federal 
license for commercial passenger carriage, save at night. None of the others 
knew anything about flying. 

On the way home from Douglas to Phoenix, the plane crashed and all four 
were killed. Odneal was flying at night, without endian lights or flares, which 
was a violation of Department of Commerce rules. He took a short cut in 
preference to regular transport route. 

The stipulated facts contain the following agreement concerning the agree- 
ment of the deceased and his companions for the hiring of Odneal’s services and 
plane for the trip: 

“It was agreed with Odneal that he would transport them in the said Cessna 
Monoplane above mentioned, from Phoenix, Arizona, to Douglas, Arizona, and 


‘Kaufman v. New York Life Ins. 9 Cir. 78 F.2d 398; Mutual Benefit Health & 
Accident Ass’n v. Moyer, 9 Cir., 94 F 2d “906. 
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return, in consideration of the payment by them to him of a sum sufficient to 
pay for the gas and oil which would be consumed on said trip.” 

We hold that this constitutes a contract for carrying the deceased as a 
passenger for hire and was none the less so because Odneal violated his license 
and flew with the deceased at night. 

|4] There is no evidence that any of Odneal’s three passengers had any- 
thing to do with the operation of the plane or the choice of route. There is 
evidence that they all consented to making the return flight to Phoenix. Other 
parties suggested that the weather was not good, but Odneal told them the radio 
operator at the Douglas Airport had given him a favorable report on flying 
conditions between Douglas and Phoenix. 

We hold that such action on the part of a plane’s passengers does not 
constitute participation in aviation or aeronautics. 

[5] The aviator, the deceased, and the two companions, were members of 
the Phoenix Chamber of Commerce and went to Douglas to engage in some 
common activity with the Douglas Chamber. This activity had nothing to do 
with the management of the plane 

We hold that it did not constitute participation in aviation within the 
meaning of the exception in the policy. 

The decision and judgment below should have been for the appellant Swasey. 

Reversed. 


STATEMAN v. TRAVELERS CASUALTY INS. CO. Gen. No. 40071. 
Appellate Court of Illinois. First District. First Division. June 13, 1938. 
15 Northeastern Reporter (2d) 607. 
1. APPLICATION. 

In action on accident policy, where application therefor had been signed by 
insured’s wife, policy had been issued, and insurer had collected premiums, 
insurer could not defend on ground that application contained a false answer 
as to insured’s health, especially in view of fact that the falsity claimed had no 
effect on the disability for which recovery was sought. 

(For other cases, see Insurance, Dec. Dig. § 392{1].) 

3. INJURY. 

Where accident policy provided for payment in case of specific injuries which 
immediately disabled insured from date of accident, but provision for payment 
for total disability not sustained as result of specific injuries did not require 
that such disability be immediate from date of accident, and policy also pro- 
vided that “the only evidence of such total disability or the continuance thereof” 
should be proof of actual immediate confinement of insured, insured was entitled 
to recover for total disability not the result of specific injuries, although his 
disability did not occur at time of accident. 

(For other cases, see Insurance, Dec. Dig. § 467.) 

6. CONSTRUCTION. 
An insurance policy should be short, plain, and not involved. 
(For other cases, see Insurance, Dec. Dig. § 133[1].) 

7. CONSTRUCTION. 

Insurance policies should be construed as other contracts if they are plain 
and unambiguous, but, where they are ambiguous, they are to be construed most 
strongly against the insurer which prepares and issues them. 

(lor other cases, see Insurance, Dec. Dig. §§ 146[1, 3].) 

Appeal from Municipal Court of Chicago; John T. Zuris, Judge. 

Action by Frank A. Stateman against the Travelers Casualty Insurance 
Company on a policy issued by defendant, to recover for permanent disability 
caused by an accidental injury. Judgment for plaintiff for $80, and defendant 
appeals. 

Athrmed 

Meyer A. Ginsburg, of Chicago, for appellant. 

O'Connor, Presiding Justice. 

Plaintiff brought an action on a policy of insurance issued to him by defend- 
ant to recover $80—$20 a week for four weeks—claiming he had been permanently 
disabled by an accidental injury suffered while the policy was in effect. The 
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case was tried before the court without a jury, there was a finding and judgment 
in plaintiff's favor for the amount of his claim, and defendant appeals. 

The record discloses that October 9, 1936, while the policy was in force and 
effect, plaintiff suffered an accident in which his right leg was injured, and as 
a result of the injury he was totally disabled from October 30, 1936, to Decem- 
ber 24, 1936. Plaintiff’s lez was put in a cast on October 27, and the cast was 
not removed until December 10, during all of which time he was actually and 
continuously confined to his home. 

Plaintiff has not appeared in this court, apparently because of the expense 
and the small amount involved. 

Defendant contends that the judgment should be reversed because “The 
material misrepresentations * * * as to a previous infirmity of varicose veins 
and which was by him denied in his application for an insurance policy with 
the defendant is such a material misrepresentation as to avoid the policy. At the 
trial of the cause it was stipulated and agreed between the parties that plaintiff 
had been suffering from varicose veins prior to his application for insurance 
with defendant.” 

In his application plaintiff agreed “to pay a policy fee of $5 and $1 per month 
thereafter.” The application contained the following question and answer: “12. 
Have you ever had paralysis, fits of any kind, or brain disorder, diabetes, hernia, 
varicose veins, or any bodily or mental infirmity, injuries or wounds, or suffered 
the loss of a limb or eye? No.” 

Plaintiff, 53 years old, was a truck driver for Swift & Co., for 32 years. The 
application was not signed by the applicant, but his name was ‘signed by his wife. 
He was injured “Getting on truck when bumped leg against running board;” 
he was treated by Dr. Schallenberger, physician for Swift & Co. 

[1] We think the question whether plaintiff made a false answer as to his 
health was not presented to the trial court for decision. The record discloses 
that when counsel were stipulating the facts and introducing the policy and 
other documents in evidence, counsel for plaintiff said defendant contended 
“that on that one question and answer in the application the man said he did 
not have varicose veins and now they contend that he did have, and we admit 
he did have. He didn’t sign the application. Therefore, it is binding on the 
company.” Counsel for defendant replied, “The real contention in this matter 
I believe is overlooked by counsel for the plaintiff. You will notice that the 
policy attempts to define what shall constitute disability as to allow him to 
recover.” He then read from a provision of the policy, which will be herein- 
after referred to, which he contended provides that total disability must imme- 
diately follow the injury; and the latter point was the one defense made. But 
even if we assume that the point was properly saved, we think defendant’s con- 
tention cannot be sustained for the reason that plaintiff did not sign the 
application. It was signed by his wife and defendant saw fit to issue the policy 
and collect the premium without further information. Furthermore, there was 
no evidence that the varicose veins in any manner caused plaintiff to be totally 
disabled, as counsel for defendant contends. He bases his contention on the 
sworn statement made by the attending physician, Dr. Schallenberger in the 
blank of defendant Insurance company submitted to him, in which he answered 
questions as to his treatment of plaintiff and what he found. 

[2] The question and answer relied upon are as follows: “Is the claimant 
now, or has he ever been affected by, or subject to any previous injury, or any 
constitutional or local disease, deformity, infirmity or weakness, either acute or 
chronic? If so, to what extent did the same contribute to cause the accident 
or prolong or increase the disablement? Varicose veins in legs.” Counsel 
argues that this answer, made by the physician, “is a direct admission that the 
disability occasioned by the plaintiff was not independent and exclusive of all 
other causes.” A reading of the question and the answer made by the doctor, 
which we have quoted, shows that the answer is no answer at all. Two ques- 
tions are included in question 20. One is, “has the applicant ever been affected 
or was he now affected by any previous injury or any constitutional or local 
disease,” etc.; the other is, “if so, to what extent did such injury or disease 
contribute to the accident?” The one answer was, “Varicose veins in legs,” 
which did not answer the questions at all: The alleged question 20 is so com- 
plicated that it could not be answered by any physician in the space of one line, 
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provided for the purpose. Defendant having prepared the blank is in no 
position to urge the point made. 

But defendant’s contention, as made on the trial, was that no recovery could 
be had because plaintiff was injured October 9, but did not become totally 
disabled until October 30, the policy providing that no recovery can be had 
unless plaintiff was totally disabled at the time of the injury. 

Section 1 of the policy for “specific losses” provides: “If the Insured shall, 
through violent, external and accidental means, sustain bodily injuries as 
described in the Insuring Clause, which shall, independently and exclusively of 
sickness and all other causes, immediately, continuously and wholly disable the 
Insured from the date of the accident and result in any of the following specific 
losses within thirty days, the Company will pay, in lieu of all indemnity :” then 
follow the amounts to be paid for loss of life, both eyes, etc. 

Section 3 provides, “If the Insured shall through violent, external and acci- 
cental means, independently and exclusively of all other causes, not sustain any 
specific — as provided in Sections One and Two but shall become totally 
disabled and shall be actually, necessarily and continuously confined for not less 
than two successive weeks in the necessary charge of a legally licensed physician 
who shall professionally attend the Insured at least once each seven days, the 
Company will pay indemnity at the rate of Twenty Dollars ($20.00) per week, 
beginning the eighth day after the commencement of such total disability and 
a like sum for each successive week during the continuance of such total dis- 
ability.” Then follows Sec. 4, where prevision is made for “Confining Sickness 
Indemnity.” Following Sec. 4 is the provision upon which defendant relies to 
relieve it of liability—‘Provided, however, that the only evidence of such total 
disability of the continuance thereof admissible in any action against the 
Company at law or in equity shall be proof of the actual, immediate, continuous 
and necessary confinement of the Insured.” From this provision counsel argues 
that since plaintiff was not immediately wholly disabled, having been injured 
October 9 and not totally disabled until October 30, there is no liability under 
the policy, and in support of this cites Merrill v. Travelers Ins. Co., 91 Wis. 
329, 64 N.W. 1039; Shambaugh v. Great Northern Life Ins. Co., 131 Neb. 415, 
268 N.W. 288; Southern Surety Co. vy. Penzel, 164 Ark. 365, 261 S.W. 920: 
Martin v. Travelers’ Ins. Co., 310 Mo. 411, 276 S.W. 380, 41 A.L.R. 1372; Johnson 

Travelers Ins. Co., 269 N.Y. 401, 199 N.E. 637: Preferred Masonic Mut. Acc. 
Ass’n y. Jones, 60 IllLApp. 106; and Genna vy. Continental Cas. Co., 167 IllApp. 
413. We think none of these cases is in point. 

In the Merrill Case, the accident happened August 18, 1893, and the insured 
hecame wholly disabled October 20, 1893. The policy insured plaintiff against 
loss of time resulting from bodily injury “which should, independently of all 
other causes, immediately and whollv disable him from transacting any and 
every kind of business pertaining to his said occupation. It was held that 
plaintiff's total disability having occurred after the injury, no 
be had. 

In the Shambaugh Case (page 289) the policy provided that plaintiff would 
be paid insurance for bodily injuries if the insured was “continuously disable[d] 
*** from the date of accident,” and that since plaintiff sustained a scratch 
on the back of his neck on November 28 and did not become totally disabled 
until December 12, it was held there was no liability under the policy. 

In the Penzel Case (page 921) the Supreme court of Arkansas was called 
upon to construe an accident policy by which it was agreed to indemnify the 
insured if he was wholly disabled “from the date of accident,” and it was held 
that since the insured did not become totally disabled until three days after he 
was injured, he could not recover. 


In the Martin Case, where the policy provided that (page 381), “If such 
injuries shall wholly and continuously disable the insured from date of accident,” 
it was held that no recovery could be had where the insured became totally 
disabled three days after the accident. 


In the Johnson Case (page 638) the Court of Appeals of New York in con- 
struing an accident insurance policy, insuring plaintiff against loss of time 
resulting from accidental bodily injuries which shall “wholly and continuously 
tisable the Insured from date of accident,” held plaintiff could not recover since 


recovery could 


. 
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the evidence showed that for five weeks after the accident he performed all the 
duties of his employment. 

In the Jones Case the Appellate Court of this state was called upon to con- 
strue an insurance policy providing for payment for accidental injuries “resulting 
from bodily injuries incurred * * * which shall, independently of all other 
causes, immediately, wholly and continuously disable him from transacting any 
and every kind of business pertaining to his occupation.” Plaintiff was accident- 
ally injured by violently striking his head in passing through a cellar door, “but 
that although suffering pain he continued to perform his duties as salesman for 
the space of five days,” when he became wholly disabled. It was held that no 
recovery could be had. 

In the Genna Case the insured was accidentally injured January 28, and the 
injury resulted in erysipelas from which the insured died February 7, following. 
The court held that since the policy provided that if the insured was accidentally 
injured and was totally disabled “at once” there was no liability. 

{3] It will be noted that each of the policies in the cases cited expressly 
provides that no recovery could be had unless the insured became totally disabled 
at the time of the injury, and that is the construction sought for by the defend- 
ant here. But we think the policy in question ought not to be so construed. 

|4-7] Section 1, from which we have above quoted, provides that if the 
insured was accidentally injured and became inwnediately wholly disabled, the 
company would pay, etc., while in section 3 of the policy, which we have quoted 
and which is the provision under which plaintiff seeks to recover here, it is 
provided that if the insured is accidentally injured and becomes totally disabled, 
etc., the insured will be indemnified at the rate of $20 a week. There is no 
provision that the total disability must occur at the time of the accident. Fol- 
lowing section 3 is section 4, and following that is the provision on which defend- 
ant relies. That proviso is that “the only evidence of such total disability of 
the continuance thereof admissible in any action * * * at law or in equity shall 
be proof of the actual, immediate, continuous and necessary confinement of the 
Insured.” ‘THts provision attempts to control the admissibility of evidence in 
an action at law or suit in equity. Obviously a court cannot be controlled by 
any such provision. We have heretofore held that a policy of insurance should 
be short, plain, and not involved (Kiefer Tanning Co. v. Alliance Ins. Co., 266 
I}L.App. 362; Wisz v. Metropolitan Life Ins. Co., 277 IllApp.343; see also Kelley 
v. Boettcher, 8 Cir., 85 F. 55); that insurance policies should be construed as 
other contracts if they are plain and unambiguous; but where ambiguous they 
are to be construed most strongly against the company which prepares and issues 
them. Jabara v. Equitable Life Assur. Soc., 280 Ill.App. 147. 

In the instant case there is no requirement in Section 3 of the policy that the 
insured must be totally disabled at the time of the accident before the company 
will be liable. Defendant seeks escape from liability by inserting a provision in 
this policy that attempts to control the admissibility of evidence in a court of 
justice. This cannot be done. — 

The judgment of the Municipal Court of Chicago is affirmed. 

Judgment affirmed. 

McSureley and Matchett, JJ., concur. 


LEACH v. FEDERAL LIFE INS. CO. Gen. No. 39624. 

Appellate Court of Illinois. First District. Second Division. June 21, 1938 

15 Northeastern Reporter (2d) 1006. : 
1. LAPSE. 

Where money is absolutely due from an insurance company to a holder of 
disability policy before the due date of a premium, the company should apply 
the credit, if necessary, to save the policy, and such application will be conclusively 
presumed to have heen made. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

2. PAYMENT OF PREMIUM. 

The principle that where money is absolutely due from an insurance company 
to a policyholder before the due date of a premium, the application of the credit, 
if necessary, to save the policy, will be conclusively presumed to have been made. 
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js not confined to life insurance policies, or to situations where the money owing 
is for dividends. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

3. PROOF OF LOSS. 

Where disability policy provided for payment of indemnity to insured for loss 
of time because of disability, upon due proof of loss, at end of each 30-day 
period during disability, insured gave insurer proof of claim and proof at termina- 
tion of disability as required by policy, subsequently grace period for payment of 
annual premium expired without premium having been paid, insured’s claim was 
approved by insurer, claim exceeded amount of premium and, although claim was 
due prior to premium due date, insurer did not pay the claim until after expiration 
of grace period, insurer was equitably obligated to apply part of claim to payment 
of premium so as to prevent lapsing of policy. 


(lor other cases, see Insurance, Dec. Dig. § 360[3].) 

\ppeal from Superior Court, Cook Covnty; James F. Fardy, Judge. 

Suit in equity by Porter F. Leach against the Federal Life Insurance Company 
to require the defendant to maintain in force its disability insurance policy issued 
to complainant which defendant claimed had lapsed for nonpayment of the annual 
premium. From a decree favorable to complainant, defendant appeals. 

Affirmed. 

MacNamara & Kutak and Jerome F. Kutak, all of Chicago, for appellant. 

Bell, Boyd & Marshall, David A. Watts, and Victor M. Harding, Jr., all of 

Chicago, for appellee. 
louN J. Suitivan, Justice. 
Plaintiff, Porter F. Leach, filed a complaint in equity to require defendant, 
Federal Life Insurance Company, to maintain in force its disability insurance pol- 
icy theretofore issued to him, which defendant claimed had lapsed for nonpayment 
of the annual premium due April 30, 1936, and to order defendant to apply a 
sufficient portion of the disability benefits due plaintiff from defendant prior to 
the purported lapsation in payment of the aforesaid premium that fell due while 
plaintiff's claim for disability benefits was pending. 

The defenses advanced by defendant, as set forth in its answer, are as follows: 

“Defendant admits that insured became ill with neuritis and that he suffered 
from said disease until February 12, 1936: admits allowing Three Hundred Ten 
and No/100 Dollars ($310) on June 4, 1936, but denies that said disability benefit 
was due and owing from the defendant company to the plaintiff before said date, 
and denies the other allegations made in said paragraph. 

“Defendant admits that said policy lapsed for nonpayment of premium at the 
expiration of the grace period, namely, on May 31st, 1936, but denies that it had 
any funds belonging to the plaintiff prior to that period which it could properly 
apply in payment of said premium, and denies all other allegations in said para- 
graph.” 


After hearing the court entered a decree validating the policy and ordered 
defendant to apply $110.50 on account of the premium due on the policy April 
30, 1936, out of the $310 which defendant admitted was due plaintiff in payment 
of his disability claim and to pay plaintiff $199.50, the balance of said $310. This 
appeal seeks to reverse the decree. The cause was heard upon a somewhat lengthy 
Written stipulation of facts, of which we deem the following material and sufficient 
for an understanding of the issues involved. 

April 30, 1930, plaintiff applied to defendant for an insurance policy which 
provided benefits for accidental loss of life, limb or sight, and loss of time through 
sickness or accident. The policy, issued and dated the same date, was to remain 
in force until plaintiff was sixty years of age, provided premiums were continuously 
paid. It was not cancellable without the consent of the insured. The annual 
premium of $110.50 was payable on or before April 30 of each vear and in case 
of default in the payment of any annual premium on its due date a grace period 
of thirty-one days was provided in the policy for such payment. For loss of time 
under the terms of the policy plaintiff was to receive $150 a month, which was 
to be paid after certain conditions were complied with, such as giving notice of 
loss to the company, furnishing affirmative proof of loss and permitting examina- 
tion of the person of the insured by the defendant's physician. Sec. 10 of the 
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policy provided as follows: “Upon request of the Insured and subject to du 
proof of loss all of the accrued indemnity for loss of time on account of 
disability will be paid at the expiration of each thirty days during the continuance 
of the period for which the Company is liable, and any balance remaining unpaid 
at the termination of such period will be paid immediately upon receipt of due 
proof.” 

The policy provided further that all indemnity other than loss of life was 
payable to the insured; and that the falsity of any statement in the application 
materially affecting either the acceptance or the risk or the hazard assumed, or 
made with intent to deceive, “shall bar all right to recovery under the policy.” 

June 18, 1935, plaintiff notified defendant that he was ill from neuritis and 
was furnished various forms to complete in accordance with the policy provisions 
January 25, 1936, he delivered to defendant on the forms furnished him, his prelim- 
inary proof of claim, stating the sickness from which he suffered and for which 
he had been confined in a hospital from December 18, 1935, to the time of the 
presentation of his claim. His proof of claim was supplemented by a certificat 
from both his physician and employer. March 2, 1936, plaintiff delivered to defend- 
ant his “proof at Termination of Disability,” which stated that the period of his 
disability had terminated on February 12, 1936. The stipulation _ enumerated 
certain physical ailments of plaintiff, which were disclosed either by his admission 
on the occasion of a physical examination made of his person on March 10, 1936, 
by defendant's, examining physician or as the result of defendant’s investigation 
ot the records of hospitals in which plaintift had been treated. Plaintiff's admis- 
sion and defendant's investigation of the hospital records revealed certain physical 
conditions and ailments of plaintiff not stated by him in his application for the 
policy. Defendant’s request of plaintiff of April 3, 1936, to examine the records 
of the U. S. Veterans’ Bureau concerning him was immediately granted. Pursu- 
ant to the permission granted, these records were obtained and examined by 
defendant on May 27, 1936. On May 31, 1936, the grace period provided in the 
policy for the payment of the premium due April 30, 1936, expired without said 
premium having been paid. On June 4, 1936, defendant wrote plaintiff that his 
claim had been approved and enclosed its check for $310 in payment of his claim 
for disability benefits. On June 8, 1936, plaintiff, after receiving defendant's 
check, sent his own check for $110.50 in payment of the premium due on his 
policy April 30, 1936, with a grace period of thirty-one days as above indicated. 
On that same day defendant returned plaintiff's check and informed him that his 
policy had lapsed for nonpayment of the annual premium due April 30, 1936 
Plaintiff did not cash or use the check for $310 delivered to him by defendant 
in payment of his disability benefits but tendered same to defendant in open court 
upon the trial of this case. 

Defendant contends that it “had no money’in its possession that was absolutely 
due before the expiration of the grace period;” that “the pending claim did not 
create a debt;” that “the defendant was not justified in assuming that the 
disability benefits, if any, should be applied to the premium;” and “that the 
defendant would have been entitled to a rescission of the contract if the plaintiff 
had tendered the premium before the policy lapsed.” 

Plaintiff’s theory as stated in his brief is that “an insurer owing an insured a 
sum in excess of premiums falling due cannot forfeit the policy for nonpayment 
of premiums ;” and that “the fact that the defendant questioned the validity of 
the policy did not extend the time of the accrual of defendant’s liability to pay 
disability benefits.” 

It will be noted that on January 25, 1936, plaintiff delivered to defendant on 
the latter’s forms his preliminary proof of claim of loss because of the sickness 
from which he was suffering and for which he had heen confined to a hospital 
from December 18, 1936, until the time his original claim was presented; that his 
claim was supplemented by certificates from both his physician and employer as 
to his illness; that on March 2, 1936, he delivered to defendant his “Proof at 
Termination of Disability,” advising that the disability period had terminated 
February 12, 1936: and that no money in payment of his claim was tendered to 
him until June 4, 1936, when he was advised that his claim was approved and 
defendant’s check for $310 was forwarded in payment thereof. It will be noted 
further that the check for $310 in payment of plaintiff’s claim was delivered just 
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four days after the expiration of the grace period on the premium due April 30, 
1936, for the failure to pay which defendant declared the policy forfeited. During 
the period of more than three months, from January 25, 1936, when he first filed 
his claim, until the same was finally approved on June 4, 1936, and defendant’s 
check for $310 delivered to him, plaintiff was not advised that his proof of claim 
was in anywise insufficient. Defendant’s physician examined plaintiff on March 
10, 1936, and the insurance company received plaintiff's permission to inspect his 
medical record in the U. S. Veterans’ Bureau early in April, 1936, but at no time 
lid it question the validity of plaintiff’s proof of loss. 

{1, 2] Defendant admits in its brief that where money is absolutely due from 
an insurance company to a policyholder before the due date of a premium, the 
company should apply the credit, if necessary, to save the policy, and such applica- 
tion will be conclusively presumed to have been made. Kern y. Western Life 
Indemnity Co., 192 Ill.App. 96. However, it is urged that this principle is confined 
to life insurance = ies and applies only where the money owing is for dividends. 
The cases cited by defendant itself refute this contention as do the authorities 
generally, 

In Long v. Monarch Accident Ins. Co., 4 Cir., 30 F.2d 929, which involved a 
ealth and accident policy, the court said at page 930: 

“We start with the general principle that in the absence of special agreement, 
failure to pay an insurance premium when due ipso facto forfeits the policy. 

6 x* * * 

“It is true that the aforegoing principle has been qualified to this extent: That 
if money is an due by the Company to the policyholder when a premium 
falls due, the Company should apply the same towards the premium and thereby, 
if possible, avoid forfeiture of the policy. This includes any excess of premiums 
paid, dividends, profits, benefit payments and the like, but the offsetting of such 
credits will only be required where the company actually has in its hands at the 
time funds which are absolutely due and payable.” 

See, also, Ruderman v. Mass. Accident Co., 118 N.J.Eq. 461, 467, 180 A. 237; 
Birlew v. Mutual Health & Accident Ass’n, 53 Idaho 472, 24 P.2d 677. 


The question then is whether the defendant was absolutely liable to plaintitt 
for disability payments at the time the premium fell due on April 30, 1936. The 
policy provides that the insurance company shall pay the insured within thirty days 
after due proof of loss and it was not contended in the trial court nor is it here 
that plaintiff did not file due proof of his claim. In fact, it was admitted that 
such proof of loss was filed and the trial court so found. It follows that defendant 
under the terms of the policy became liable to pay plaintiff's claim to .the extent 
of $310 by April 2, 1936, at the very latest, since that was thirty days after plaintiff 
submitted final proof of his loss. 

[3] Defendant’s answer averred no defense on the ground that the policy 
was invalid because of purported misrepresentations on the part of plaintiff in 
his application for same and since no valid excuse appears in the record for 
the failure to pay the disability benefits as and when the policy provided they 
should have been paid, we are impelled to hold that there was absolutely due to 
plaintiff on May 31, 1936, when it is claimed plaintiff's policy was forfeited for 
lapsation, $310, out of which the insurance company was in equity and good 
conscience obligated to apply $110.50 to keep the policy alive. 

Whatever purpose defendant intended to serve by its protracted investigation 
of the records of the various hospitals as to plaintiff’s previous illnesses and 
medical and surgical history, it clearly appears that neither such investigators 
nor the result thereof could under the facts in this case extend the time of the 
accrual of defendant’s liability to pay the disability benefits due plaintiff or have 
any possible bearing on the issues raised on the pleadings in this cause. It is 
significant that the claim was allowed and the check for the amount of same 
forwarded four days after the expiration of the grace period for the payment 
of the premium in question and defendant’s “hesitation” in approving and paying 
the claim is also highly significant in the light of its attempt to forfeit the policy. 

There is not a particle of evidence in the record to justify defendant’s 
failure and refusal to make the disability payments to plaintiff when due. If 
such payments had been made before the final due date of the premium, it is fair to 
assume that plaintiff would have paid same himself. Defendant having wrongfully 
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withheld the disability payments was obligated to pay the premium out of 
plaintiff’s money in its hands. 

Other points are urged but in the view we take of this cause we deem it 
unnecessary to discuss them. 

For the reasons stated herein the decree of the superior court is affirmed. 

Decree affirmed. 

Friend, P. J., and Scanlan, J., concur. 


MULLINS v. NATIONAL CASUALTY CO. 
Court of Appeals of Kentucky. May 24, 1938. 
117 Southwestern Reporter (2d) 928. 

A provision of accident policy that no indemnity would be paid for death 
which did not occur within 30 days from date of accident was not unreasonable 
or unconscionable. 

(For other cases, see Insurance, Dec. Dig. § 467.) 

2. INTERPRETATION. 

Court could not interpret clear and unambiguous provision of accident policy 
excluding liability in case death did not occur within 30 days from date of 
accident. 

(For other cases, see Insurance, Dec. Dig. § 467.) 

3. CONSTRUCTION. 

Where there is a clearly expressed condition precedent of insurer’s liability 
under accident policy, the court must give that condition force and effect. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4. CONTRACT. 

The parties to an insurance contract have the right and power to contract 
what accidents and risks shall be and what shall not be covered by it, and court 
may not make a new or different contract for the parties at the mstance of one 
of them. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. TIME OF DEATH. 

Where accident policy excluded liability for death benefits unless death 
occurred within 30 days from date of accident, efforts made to save insured’s lift 
only prolonged his life until about five hours after expiration of 30 days from 
date of accident and for 24 hours before insured died he was practically pulseless, 
insurer was not liable for death benefits. 

(For ether cases, see Insurance, Dec. Dig. § 467.) 

6. ADMISSION. 

Where in action by insured’s administrator for death indemnity and dis- 
ability benefits under accident policy insurer admitted liability. for disability 
benefits, judgment dismissing petition in its entirety was erroneous. 

(For other cases, see Insurance, Dec. Dig. § 672.) 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch, First 
Division. 

Action by Lillie Mullins against the National Casualty Company to recover for 
death indemnity and total disability benefits under policy issued to Will Mullins 
From an adverse judgment, plaintiff appeals. 

Affirmed in part, and reversed in part. 

William Alpha Hubbard, of Louisville, for appellant. 

Walter E. Huffaker, of Louisville, for appellee. 

STANLEY, Commissioner. 

This is a suit on an insurance policy issued by the appellee, through the 
Louisville Herald-Post, to Will Mullins, on March 22, 1935. in consideration of 
the payment of a $3.00 premium. The policy insured Mullins against death or 
disability resulting directly or independently of all other causes from bodily 
injuries sustained through external, violent and accidental means, subject to 
the limitations and conditions of the contract. It was agreed that if the insured. 
while walking or standing on a public highway, should be struck by a vehick 
propelled by electricity and suffer the loss of his life within thirty days from 
the date of the accident the company would pay $500.00 to his estate. It was 
also provided among the several general conditions that no indemnity would be 
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paid for death that did not occur within thirty days from the date of the accident. 

About 11:30 o’clock in the morning of June 12, 1935, the insured was struck 
by a street car. He died about five o’clock in the morning of July 13, 1935. 
He suffered several severe fractures of the skull and developed traumatic 
pneumonia, It appears that he was continually unconscious almost from the time 
of the accident. Herculean efforts were made to save the unfortunate man’s 
life, and nearly $1,000.00 was expended for hospital and surgical services. His 
doctor testified that the man never had a chance to recover and the efforts made 
merely prolonged his life. For twenty-four hours before he died he was practically 
pulseless. But death did not occur until about five hours after the expiration 
of the 30 days from the date of the accident. 

Insured’s administrator sued to recover $500.00 for the death indemnity and 
$20.00 additional under a clause binding the company to pay that sum each month 
for total disability. The case was submitted to the court on the law and facts and 
judgment was rendered for the defendant. The plaintiff appeals. 

[1] It is the appellant’s contention that the 30-day provision in this policy 
is unreasonable, oppressive and vicious. It is argued that the insurance was 
against the injury causing death and that the time of its occurrence was not 
the essence of the policy contract; that the insured would have died within the 
period but for extraordinary efforts made to prolong or save his life, and the 
company ought not to profit thereby. It must be admitted that the case presents 
an appealing situation. The devoted efforts of the insured’s family and doctors 
have operated to permit a bare escape by the company from payment of the 
indemnity: to which his estate would otherwise be certainly entitled. But as was 
observed in McKinney v. General Accident Fire & Life Assurance Company, 8 
Cir. 211 F. 951, the proportion of deaths that are caused by accidents independ- 
ently of all other causes is small, and there is sound reason for limiting the 
liability to deaths occurring within a stipulated period because of the necessity 
for insurance companies to guard against recoveries for such a death where 
there may be a question whether it was due to an accident or another cause. 
So in the general run of cases such a provision as this cannot be said to be 
unconscionable or unreasonable, although ninety instead of thirty days is usually 
the prescribed period. 

[2] It is presumed that the insured knew the character and extent of the 
obligations of the company when he accepted the policy. The insurer imposed 
and the insured accepted this condition. It was a voluntary contract. It is clear 
and unambiguous so that it speaks for itself and the court may not speak for 
it as by way of interpretation. The insurance was against death itself and not 
the accident. It is restricted to the death having occurred in a certain manner 
within a certain period, determinable upon the date of the happening of the 
accident. No liability was imposed where that result materialized after the time 
limit had expired. 

So far as our knowledge goes, similar conditions have been uniformly recog- 
nized as valid. 1 C.J. 469; Palmer v. Commercial Travelers’ Mut. Acc. Association, 
33 Hun 601, 6 N.Y.S. 870; Brown vy. U. S. Casualty Company, C.C., 95 F. 935. 
In Perry v. Provident Life Insurance & Investment Company, 99 Mass. 162. 
the obligation was to pay a certain sum to the insured’s widow if he sustained 
injuries which occasioned his death within 90 days from the happening of the 
accident, The insured suffered personal injuries in an accident at 9 o’clock in 
the forenoon which caused his death ahout the same hour on the ninety-first 
day thereafter, excluding the day of the date of the accident from the computation. 
It was held that by no method of computation of time could the death be 
regarded as occurring within 90 days, and, therefore, that the plaintiff could not 
recover. In Clark v. Federal Life Insurance Company, 193 N.C. 166, 136 S.E. 
201. there was involved a similar circumscribed policy which provided in substan- 
tially the same language as the one in the case at bar for the payment of a certain 
indemnity for the loss of a foot. It was stipulated that the company should 
not be liable for such loss by severance unless it occurred within 30 days after 
the accident. The insured was injured in an automobile accident on Tune 28, 
1925. His foot was amputated as a result on August 17, 1925. The trial court 
had instructed the jury that this provision in the policy was unreasonable and 
‘gainst prblic policy, and, therefore, void. The Supreme Court of North Caro- 
lina remarked that the form of the policy had heen approved by the State Insur- 
ence Cor rissioner, and though such approval is not conclusive upon the insured 
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or the courts, it is entitled to great weight upon such a contention. Continuing, 
it was said (page 293) : 

“We are unable to perceive upon what valid ground the limitation upon the 
insurer’s liability can be held void. In view of the small premium received by 
the company for the policy and the limited protection which the insured evidently 
desired, the provision is not unreasonable.” 

It was accordingly held that there could be no recovery on account of the 
limitation. Other cases where similar conditions were recognized as valid and 
enforceable are Alamo Health & Accident Insurance Company v. Cardwell, 
Tex.Civ.App., 67 S.W.2d 337; Herold vy. A&tna Life Insurance Company, Tex. 
Civ.App., 77 S.W.2d 1060; Armstrong v. West Coast Life Insurance Company, 
41 Utah 112, 124 P. 518; Thompson v. Iowa State Traveling Men’s Association, 
179 Towa 603, 161 N.W. 655; Seinen v. Clover Leaf Casualty Company, 207 
Mich. 677, 175 N.W. 176; Buford vy. North American Accident Insurance 
Company, 5 Cir., 3 F.2d 263, 264; Barnett v. Travelers’ Insurance Company, & 
Cir., 32 F.2d 479; Orestein v. Preferred Accident Insurance Company, 138 Minn 
10, 163 N.W. 747 

We do not regard as in point our own cases relied upon by the appellant in 
which we hold that the failure to furnish proof of a disability occurring within 
the period in which the insurance was operative will not prevent recovery because 
of the lapsing of the policy for non-payment of premium due after such disability 
occurred since the time for furnishing of such proof is not of the essence. Sec 
Metropolitan Life Insurance Company y. Carroll, Adm’r, 209 Ky. 522, 273 S.W 
54: Fidelity Mutual Life Insurance Company v. Gardner’s Adm’r, 233 Ky. 88, 
25 S.W.2d 60; Northwestern Mutual Life Tnsurance Company v. Carneal, 262 
Ky. 665, 90 S.W.2d 1010. 

[3-5] It would seem unnecessary to cite authority for the proposition that 
where there is a clearly expressed condition precedent of liability, the court must 
give that condition force and effect. In Inter-Southern Life Insurance Company 
v. Foster, 248 Ky. 481, 58 S.W.2d 668, a policy quite similar to that now before 
us was involved. We had for our consideration then a provision relating to the 
manner in which the insured suffered an injury. Upon reasoning and authority, 
we repeated the often expressed view that with all of the liberality to be indulged 
in favor of the person insured, it must not be forgotten that the parties to an 
insurance contract have the right and the power to contract what accidents 
and risks shall be covered by it and what shall not be, and that the courts may 
not make a new or different contract for the parties at the instance of one of 
them. We, think, therefore, that the court properly ruled that there could be 
no recovery of the death indemnity. 

[6-8] As stated, the plaintiff sought recovery of $20.00, the monthly sum 
provided in the policy for total disability, for the 30 days following the accident 
The defendant admitted this liability in its answer. It thereafter tendered 
plaintiff that amount and $12.10 accrued court costs. The tender was refused 
This was manifestly the sum the defendant was willing to pay in satisfaction of 
the entire claim and to confess judgment for. But the judgment dismissed the 
petition in its entirety. We think that was error for the plaintiff was entitled 
to a judgment for this amount as claimed and as admitted. Martin v. Provident 
Life & Accident Insurance Company, 242 Ky. 667, 47 S.W.2d 524; Clark v 
Federal Life Insurance Company, supra. The defendant should have followed 
the terms of section 890 of the Statutes and made another tender of the $20.0 
and costs if it wanted to avoid additional liability. Not having done so, the 
plaintiff is entitled, under the provisions of sections 889 and 890 of the Statutes, 
and section 640, of the Civil Code of Practice, to recover his costs in the trial 
court and on the appeal, excepting only those which accrued between the date 
of the tender and the entry of the judgment. Harrodsburg Water Company v. 
City of Harrodsburg, 89 S.W. 729, 28 Ky.Law Rep. 625. . 

To the extent that the judgment denied a recovery of $500.00 on account 
of the death of the insured it is affirmed. To the extent that it denied the 
plaintiff recovery of the disability indemnity it is reversed. 
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Metropolitan Life Ins. Co. v. Neikirk 


METROPOLITAN LIFE INS. CO. v. NEIKIRK. No. 48. 
Court of Appeals of Maryland. June 29, 1938. 
200 Atlantic Reporter 370. 
2. PRESUMPTION. 


In action on accident policy which covered death resulting from bodily 
injuries sustained directly and independently of all other causes by violent and 
accidental means, fact of death did not of itself create presumption that it 
occurred from accident, and plaintiff suing on policy had burden in first instance 
to make out a prima facie case by showing that death was accidental. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

4. ACCIDENT. 

In action on accident policy which covered death resulting from bodily 
injuries sustained directly and independently of all other causes by violent and 
accidental means, evidence that insured, who was 34 years old at time of his 
death, was in good health and had been seen but 20 minutes before his body 
was found, that he had facial injuries and bruises when he was taken from 
water where he had been fishing, and conflicting medical testimony as to dis- 
closure of autopsy performed seven weeks after he had been embalmed, required 
submission to jury of issue whether insured’s death was accidental. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Circuit Court, Washington County; D. Lindley Sloan, Judge. 

Action by Bessie Z. Neikirk against the Metropolitan Life Insurance Com- 
pany to recover on an accident policy. From a judgment for plaintiff, defendant 
appeals. 

Affirmed. 

Argued before Bond, C. J., and Urner, Offutt, Parke, Mitchell, Shehan, 
and Johnson, JJ. 

William P. Lane, Jr., and Joseph D. Mish, both of Hagerstown, for 
appellant. 

John Wagaman and Charles F. Wagaman, both of Hagerstown (J. Lloyd 
Harshman, of Hagerstown, on the brief), for appellee. 

MitrcHeELi, Judge. 

The suit in this case is upon an accident policy issued by the Metropolitan 
Life Insurance Company, the appellant, insuring Carlton E. Neikirk, the husband 
of the appellee. 

The declaration sets forth that the policy was originally issued and delivered 
to the insured on November 1, 1930; that through the regular payment of 
renewal premiums it was in full force at the time of the death of the insured, 
and that under its terms and provisions, the appellant agreed, among other 
things, to pay to the appellee, the sum of five thousand ($5,000) dollars in event 
the insured should lose his life as a result of bodily injury caused directly and 
independently of all other causes by violent and accidental means, prior to such 
date as the insured should reach the age of 65 years. Finally, it alleges that on 
July 4, 1936, the insured, being at that time 34 years of age, did sustain bodily 
injuries under the circumstances above set forth, as a result of which, on said 
date his death occurred. Demand for payment, after due proof of loss, having 
been met by a refusal of the insurer to pay the loss, suit was brought in the 
Circuit Court for Washington County, by the claimant, resulting in a verdict 
and judgment in her favor for the sum of $5,425, which was subsequently 
remitted by the appellee to the sum of $5,420; and it is from that judgment that 
this appeal was taken. 

The testimony as disclosed by the record may, with substantial accuracy, be 
summarized as follows: That on July 4, 1936, the insured, being at that time 34 
years of age, accompanied by Mary G. Zimmerman, his mother-in-law, and his 
5-year-old daughter, proceeded from Hagerstown, Md., to Blockford’s Landing, 
a point along the Potomac River, for a holiday outing; that they arrived at the 
river at around,11 or 11:30 A. M., whereupon the insured started to fish along 
the river bank a short distance from, and out of the sight, of his companions, 
who were preparing lunch. Not long thereafter, while to all appearances in 
his usual and normal condition of health, he returned to where his companions 
were, procured a drink of water and returned at once to the scene of his fishing. 
Approximately 20 minutes later, the mother-in-law, accompanied by the child, 
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.went to a point on the river bank above where the insured had been fishing, from 
which they discovered his body submerged in water. 

Describing the position of the body, Mrs. Zimmerman stated, that “his head 
was towards the edge of the water and his feet out in a sort of a slant, his feet 
further from the bank than his head. His head was at least 3 feet from the 
actual edge of the water. I will say the approximate depth of the water was 2 
feet where his body was. I thought his body was resting on the bottom. He 
was entirely submerged.” : 

She further testified that the body was near the end of a path leading down 
the bank; that the contour of the bank was very steep; that it was 8 feet high; 
that below the bank there was a beach 5 or 6 feet in width which sloped toward 
the water, and that she observed no movement of the body at the time she called 
for help, she being afraid to descend the bank. 

Jerry Greer testified that upon being told that someone had drowned, he 
immediately went to the scene; that the body had then been brought out of, 
and was, lying on the edge of the water; that he administered artificial respira- 
tion, and that the body was then warm and he would say the insured was not 
then dead, although he saw no movement, whatever, in any part of the body; 
that he and a young woman who came on the scene and offered her services, 
ministered to the deceased in their efforts to restore respiration, for 35 minutes, 
during which time he estimated that a quarter of a pint of water was pumped 
from the body. 

Mr. Greer observed a mark on an eye of the insured, that his lip was swollen, 
and that his nose was bloody or that blood had flown therefrom; and he 
described the slope in the part of the bank adjacent to the water’s edge as 
being at an angle of from 30 to 35 degrees. 

Dr. Frank F. Lusby, who knew the insured, saw the body on the day of the 
death of Mr. Neikirk; he observed that the defendant then had an injury on the 
left upper eyelid, and a lacerated wound on the right side of his nose, but did 
not observe the injury to his lip; that the injuries described by him_ were 
accompanied by bruises; that a bruise from a blow received after death is not 
the same color as from one received before death, and that the bruises he saw 
were definitely from injuries received prior to the death of the insured; that the 
injured eyelid was swollen, and that a blow on a dead body does not cause 
swelling. That he was present at an autopsy performed on the body by Dr. 
Howard J. Maldeis, approximately eight weeks after the date of death, at which 
time the bruise on the eye and mark on the nose were still demonstrable; that 
in his opinion the autopsy did not show any cause for natural death. He 
observed at that time a blood clot in the left coronary artery, and through the 
rest of the blood stream a large number of blood clots; that under ordinary 
circumstances death does not instantly ensue from coronary thrombosis, but 
usually follows in 2 or 3 days, and that if the crisis is passed within that period, 
the more dangerous period is reached in from 14 to 16 days. He added: “If a 
coronary thrombosis has existed for anything like that time, a man would not 
be able to go around and fish and go to a picnic. If it had existed from 2 to 3 
days or from 12 to 14 days, that fact would be demonstrable at an autopsy, such 
as was performed; that the autopsy showed no evidence that the insured died 
from coronary embolism; that from his observations at the autopsy there was 
no evidence of drowning, and in his opinion the insured did not drown; that 
assuming a microscopic examination by Dr. Maldeis indicated arterio-sclerosis, 
there was nothing at the autopsy to indicate that the insured could have died of 
arterio-sclerosis without the formation of a blood clot.” 


Dr. W. Howard Yeager testified that he examined Mr. Neikirk on January 
14, 1936, and that with the exception that he then had bad tonsils and pyorrhea, 
the examination showed him as being in good health. It did not demonstrate 
any symptom of arterio-sclerosis, and showed the superficial vessels to be 
perfectly normal. 

Joseph Neikirk, a nephew of the insured, saw the body approximately half 
an hour after it was taken from the water; he watched the process of artificial 
respiration and noticed a small steady stream of water running from the nose. 
According to this witness, the deceased had a cut on his nose, a swelling over 
his eye, and a small cut on his lip—the mark over the eye was bruised. He 
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observed the fishing rod of the insured lying against the river bank at a point 
directly at the bottom of the path. 

Mrs. Bessie Neikirk, the appellee, testified that she was a registered nurse, 
that the general condition of her husband’s health was good, and that he missed 
but little time from work on account of illness. 

When she reached the scene of his death, she found on his left eye an ugly 
bruise; the corner of the mouth was swollen and a deep scratch was on the nose. 
The indicated injuries were not normal, “they were very blue, very much dis- 
colored, they were bruises”. She described the steep part of the bank as being 
from eight to ten feet high, surfaced with underbrush and stones and difficult 
to climb; the slope of the space between the bottom of the almost perpendicular 
part of the bank, and the edge of the water, being at an angle of 45 degrees. 

And finally, Dr. Maldeis who, as heretofore indicated, conducted an autopsy 
on behalf of the appellant, testified that he performed the same on August 25, 
1936, in the presence of Dr. Lusby; that the examination showed no positive signs 
of drowning, and that Mr. Neikirk did not drown. That based upon both autopsy 
and microscopic examination findings, in his opinion the cause of the death of 
the insured was due to a diseased condition of the coronary artery; that the 
coronary disease from which the insured was suffering showed a definite nar- 
rowing, likewise it showed a clot whieh was probably post mortem; that it takes 
a certain amount of time for a clot in a vessel to become organized, and it is 
possible that there was not time for the complete organization of the clot which 
he found, “In other words, this death, in my opinion, was sudden; the clot was 
present at the time and the clot had not actually closed off the circulation to the 
man’s heart muscle, he did not live long enough—it takes sometimes five or six 
hours to organize * * *, A man can die from coronary disease without a clot in 
the coronary artery; without any muscular changes whatever: he can drop dead 
from the disease itself with a moderate narrowing or with a complete narrowing 
** * ~~ From the autopsy, both gross and microscopic, I did not find any other 
indicated cause of death than I have described.” Dr. Maldeis described wounds 
on the left eyelid and nose which he observed, as not being such as would cause 
death. He saw nothing wrong with the mouth of the deceased; in his opinion 
the process of embalming would tend to cover up any discoloration which may 
have existed about the wounds, but it would not remove swelling, and he found 
no evidence of the latter. 

“Q. A man can die from natural causes and the cause cannot be determined 
by an autopsy? <A. That is true.” 

On cross examination the doctor stated he would not say it was usual for a 
person like Mr. Neikirk, in the beginning of arterio-sclerosis to die from that 
disease without the formation of a clot, and that while arterio-sclerosis is hered- 
itary, it is uncommon for a man of the age of the insured, under the other 
conditions of the body as he found them, “to die from arterio-sclerosis, particularly 
so quickly without the formation of a clot.” 

Two exceptions are found in the record, the first relating to the inclusion 
therein of the testimony of the witness Jerry Greer, to which no formal exception 
at the time of trial appears to have been taken, and the second as to the ruling 
of the trial Court upon the prayers; these will be disposed of in the order of 
their sequence 

While the first exception was not seriously pressed in this Court, and it is 
suggested in the brief of the appellant that the question sought to be raised thereby 
is unimportant for the purposes of a conclusion in the instant case it is nevertheless 
referred to in the briefs of each of the contending parties and for that reason, it 
will be discussed in this opinion. 

In the course of the examination of Mr. Greer with reference to the condition 
of the insured at the time he first saw him, he was asked by counsel for the 
appellee : 

“Q. Do you know of your own knowledge, or by any test you performed, 
can you, yourself, say, whether he was then dead or alive? A. I would say he 
was alive.” 

Then follows the following excerpt from the record: 


“Objected to and asked to have the answer stricken out. 
“Q. Will you tell the Court and jury, please, what, if anything, you observed 
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about Mr. Neikirk to indicate to you whether he was alive or dead? (Unan- 
swered. ) 

“(By the Court). Was his body warm? A. Yes, it was. 

“Q. Did you perform artificial respiration upon his body? A. I did.” 

As will be noted, the record does not disclose a ruling of the Court on the 
aforegoing objection to the question and answer, and it is admitted by the appellant 
that no exception to the omission of the trial Court to rule on the objection to 
the question and motion to strike out the answer, was formally made at the trial. 
In this state of facts, however, it is now contended by the appellant, that the 
question and answer, to which the objection and motion applied is not properly 
a part of the record, and to its inclusion therein, exception is attempted to be 
raised in this Court. 

It seems unnecessary to dwell at length upon this question, in the face of the 
express mandate of sec. 10 of Art. 5 of the code which provides in part as follows: 

“In no case shall the court of appeals decide any point or question which does 
not plainly appear by the record to have been tried and decided by the court 
below.” Hamilton v. State, 127 Md. 312, 96 A. 523; Crout v. State, 157 Md. 387, 
146 A. 241. 

[1] Doubtless a ruling would have been promptly made by the learned Judge 
who presided at the trial, had his attention been called to the omission by the 
objecting counsel, before the case proceeded with other questions to the witness, 
but regardless of this conjecture, the right to raise the question for consideration 
in this Court was not exercised, and hence the subject sought to be presented 
thereby cannot be now considered. 

The second exception, in so far as the same was argued in this Court, relates 
to the action of the lower Court in refusing to grant the appellant’s 1 and 2 pravers, 
the first of which sought an instruction that under the pleadings in the case there 
is no evidence legally sufficient to entitle the plaintiff to recover; and the second 
that the jury be instructed, “that it appears from the uncontradicted evidence that 
the death of the deceased did not result directly and independently of all other 
causes, from bodily injuries sustained through violent and accidental means, and 
therefore, under the pleadings, their verdict must be for the defendant.” 

The language of the policy is clear and unambiguous, as by its express terms 
the insurer is liable for loss by reason of the death of the insured, only upon the 
condition that the death of the latter ensued from bodily injuries sustained and 
caused “directly and independently of all other causes by violent and accidental 
means”. 

(2] The fact of death does not of itself create a presumption that it occurred 
from accident, and in the case before us, the burden rests upon the plaintiff, in 
the first instance, to make out a prima facie case in favor of recovery, by showing 
that the death of the insured did occur under the circumstances set forth in the 
policy as a condition precedent to the liability of the insurer. 1 C.J. 495, sec. 278, 
and 1 C.J. 496, sec. 284. 

In the last analysis, therefore, our decision must rest upon the sole question: 

Whether under the peculiar facts and circumstances of the instant case, the 
trial Court erred in refusing to grant the instructions indicated? As has been 
observed by its rejection of the indicated prayers, the Court refused to rule, (a) 
that there is no evidence legally sufficient to entitle the plaintiff to recover, and 
(b) that it appears from the uncontradicted evidence that the death of the deceased 
did not result within the purview of the conditions of the policy sued on. And, 
therefore, for the purpose of determining the correctness vel non of the Court’s 
action upon the above prayers, it becomes necessary (1) briefly to analyze the 
testimony heretofore detailed, and (2) to apply to the facts as thus ascertained, 
the law which controls the Court in acting upon demurrer prayers. 

Reverting again to the testimony, it will be recalled that the insured was but 
34 years of age; that the testimony tends to show that he was in good health and 
that he was seen but twenty minutes before his body was found, at which time 
“he seemed just the same as always”. There is evidence that he had facial injuries 
and bruises, and that they were received before death, because, the bruises of the 
character found on the body were distinguishable from bruises resulting from 
blows after death. While the medical testimony that the insured did not die from 
drowning is in harmony; it is a significant fact that one doctor testifies that the 
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autopsy did not show any cause for natural death, while on the other hand another 
medical witness testified that the same autopsy showed that death was due to a 
diseased condition of the coronary artery, and that a man can die from natural 
causes and the cause not be determinable by an autopsy. 

Obviously the purpose of accident insurance is to protect the insured against 
accidents that occur while he is pursuing his business or pleasure, in the usual 
way, without any thought of being injured or killed, and when there is no proba- 
bility, in the ordinary course of events, that he will suffer injury or death. Such 
injury or death, as in the instant case, may occur when there is no eye witness 
to the tragedy, and while as we have seen, the burden is upon the claimant under 
the policy, to establish a prima facie case, he can do no more than that under 
such circumstances, and it remains for an autopsy to determine the result of death 
from causes other than accident, if such can be determined by an autopsy. Does 
the autopsy in the case now under consideration establish a result which would 
warrant a court in ruling as a matter cf law that the insured did not die as a 
result of injuries covered by the policy? We conclude that it does not. 

In this connection it should be borne in mind that the autopsy was not 
performed until over seven weeks after the date of death; that the body had been 
embalmed, and that the process of embalming was that of draining the blood 
vessels of the body of their natural contents, and flushing them with foreign fluid. 
At best, it would appear to be mere conjecture to assume that no changes, through 
natural causes, took place in the blood stream of the deceased, under such cir- 
cumstances, during a period which ordinarily is the warmest season of the year; 
and it must be remembered that the testimony found in the record is not such as 
to remove all doubt that the indicated factors had not worked changes in the 
dead body, prior to the delayed autopsy. There is no evidence that the deceased, 
in his lifetime, suffered from any organic trouble. He was thoroughly examined 
less than six months before his death, by a doctor who testified that his superficial 
vessels were perfectly normal; his wife, a registered nurse who saw him daily, 
testified that his health was good down to the date of his death, and the record 
does not show that he ever suffered from organic disease of any kind. 

In the case of Standard Acc. & Life Ins Co. v. Wood, 116 Md. 575, 82 A. 702, 
the suit was upon an accident policy covering, among other things, death by 
accident, under practically the same conditions as those embraced in the policy 
found in the record. The deceased suffered from injuries received by accident 
to the extent of a broken leg; his death occurred two weeks later, and the defense 
was that the insured died from natural causes, there being testimony to the effect 
that an autopsy showed that he had advanced arterio-sclerosis. There, as here, 
there was conflict in the medical testimony adduced by the respective parties, and 
the first and second of a number of demurrer prayers offered by the defendant 
in the case, were in the exact form of the two prayers now under consideration. 

[3] In passing upon all of the demurrer prayers, and in affirming their rejec- 
tion by the lower Court, this Court said (page 705): “The first prayer cannot 
he granted if there is any evidence, however slight, tending to show that the death 
was due solely to the accident, and none of the others can be granted, unless the 
evidence referred to therein was in fact absolutely uncontradicted.” 

[4] As has been intimated, we are not unmindful that the burden was upon 
the appellee to establish the accidental death of the insured in accordance with 
the terms of the contract. To meet that burden it was incumbent upon her to 
establish a prima facie case, and in view of the testimony she did produce, as 
supported by the physical facts connected with, and the circumstances surrounding 
the death of the insured, we are unwilling to hold, as a matter of law, that there 
was error in the submission of the case to the jury. 2 Poe’s Pl. & Pr. Sec. 295; 
saltimore Elevator Co. v. Neal, 65 Md. 438, 5 A. 338; Universal Credit Co. v. 
Merryman, Md., 195 A. 689. 


Judgment affirmed, with costs. 


MOORE v. WASHINGTON NAT. INS. CO. No. 303021. 
Supreme Court of Nebraska. June 15, 1938. 
280 Northwestern Reporter 221. 
1. PAYMENT TO AGENT. 
A provision in accident policy for termination of policy upon nonpayment of 
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premiums by a third party collecting premiums as insurer’s agent could not be 
invoked, where evidence did not reyeal when policy was lapsed for nonpayment 
ot premiums, and the agent continued to collect premiums from insured until 
insured’s accidental death. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

2. CANCELLATION. 

An insurer denying liability for death benefits under accident policy on 
ground of cancellation cannot, after commencement of action on policy, interpose 
defense that policy terminated for nonpayment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 395.) 

3. CANCELLATION. 

An insurance policy can be canceled either under provisions of statute relat- 
ing to cancellation or according to provisions of the policy. Comp.St.1929, § 
44-604. 

(For other cases, see Insurance, Dec. Dig. § 228.) 

4. STATUTES 

An insurance policy must be considered. as containing the statutory require- 
ments. Comp.St.1929, § 44-604. 

(For other cases, see Insurance, Dec. Dig. § 152{3].) 

5. CANCELLATION. 

Evidence warranted recovery of proceeds of accident policy on ground 
that insurer failed to cancel policy prior to accidental death of insured. Comp. 
St.1929, § 44-604. 

(For other cases, see Insurance, Dec. Dig. § 235.) 

Syllabus by the Court. 

1. An examination of the evidence does not reveal when the policy lapses 
for nonpayment of premiums and the agent continued to collect until the acci- 
dental death of insured, so that the provision for termination of policy upon 
nonpayment of premiums by a third party can be invoked. 

2. An insurer denying liability for death benefits under an accident policy on 
the ground of cancellation cannot interpose the defense that the policy had ter- 
minated for nonpayment for premiums after the commencement of an action on 
the policy. 

3. Evidence examined and held to support verdict against insurance carrier 
that there was no cancellation before the accident resulting in death. 

\ppeal from District Court, Fillmore County; Proudfit, Judge. 

Action on accident policy by Mrs. R. F. Moore against the Washington 
National Insurance Company. From the judgment, the defendant appeals. 

Affirmed. 

Waring & Waring, of Geneva, for appellant. 

Charles E. Matson and Ginsburg & Ginsburg, all of Lincoln, for appellee. 

Heard before Goss, C. J., and Rose, Eberly, Day, Paine, Carter, and Mess- 
more, JJ. 

Day, Justice. 

This is an action on a policy of accident insurance. The Washington 
National Insurance Company appeals from the judgment of the district court. 
The appellant contends that the policy was not in force at the time of the 
accidental injury and death of the insured, June 28, 1934, because of (1) non- 
payment of premium, and (2) notice of cancellation posted May 25, 1934 

There is no question as to the fact that the policy was issued to the insured 
about November 30, 1933, and that the accident was covered by the policy. The 
policy is a very limited one, issued in connection with a subscription to the 
Omaha Bee-News. There is some dispute in the record, but it seems that the 
regular rate for the paper alone was 20 cents a week, and that with the insurance 
policy it was 25 cents a week. This was paid to the carrier until the time of 
the accidental death of the insured. The policy itself states: “This policy is 
issued in consideration of the premium of ten cents ($0.10) per month and of 
the subscription by the Insured for The Omaha Bee-News for a period of thirty 
(30) days from date hereof, beginning and ending at twelve o’clock noon, Central 
Standard Time, of the day this policy is dated, and it may be renewed for such 
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further periods of time as the Omaha Bee-News pays the premium therefor and 
the Insured shall continue as a regular subscriber (viz.: a home-delivery or 
mail-subscriber, paying regularly therefor and not being in arrears in such pay- 
ments) to the Omaha Bee-News.” 

{1, 2] The insurance company and the Omaha Bee-News had an agreement 
that the latter would pay the former for the policies in force, and that credit 
would be extended for the monthly premiums, and that upon a set date 
cancelation would be offset against the charges for new business. The insur- 
ance company did not receive notice of cancelation of this policy until June 4, 
1934. There is nothing to indicate when the policy terminated except the notice 
of cancelation which provided that the policy should be canceled five days after 
May 25, 1934. This notice of cancelation was sent by the Omaha Bee-News, 
signed by the circulation manager as also the registrar of the insurance com- 
pany. The policy is claimed to have been terminated by the notice of cancela- 
tion and the failure of the Omaha Bee-News to pay the premiums upon it. In 
entering into such an arranged method of doing business, the insurance company 
made the Omaha Bee-News its agent for issuing and canceling policies. The 
insured continued to pay his subscription price, as well as the extra rate for the 
insurance policy, to the Omaha Bee-News until his accidental death. The 
termination of the policy depends upon the validity of the attempted cancelation. 
The company urges this cancelation, and gave it as a reason for refusing pay- 
ment of the claim in a letter from the Omaha Bee-News on July 2, 1934, to Mr. 
C. A. Moore, the father of the insured. An examination reveals that neither the 
insurance company nor the Omaha Bee-News gave the beneficiary or her agents 
any reason, other than cancelation, for declining to pay the claim until this 
action was commenced and an answer was filed. The Omaha Bee-News was 
the agent for the insurance company for the issuance of said policies. It col- 
lected in the instant case. The Bee-News signed the notice of cancelation and 
claimed to have sent it by regular mail to the insured at Fairmont. It was the 
only contact the insured had with the company. The record indicates that the 
Washington National Insurance Company and the Omaha Bee-News were one 
and the same as far as the insured was concerned, notwithstanding anything 
that may be written in the policy. An examination of the evidence does not 
reveal when the policy was lapsed for nonpayment of premiums and the agent 
continued to collect until the accidental death of the insured, so that the pro- 
vision for termination of policy upon nonpayment of premiums by a third 
party may be invoked. World Mutual Benefit Ass’n v. Worthing, 59 Neb. 587, 
81 N.W. 620. The insurance company in the case has failed to sustain the 
burden of proof. It has been established that the insured paid the premiums 
required for the policy to the Omaha Bee-News. This court has consistently 
maintained the doctrine that an insurer denying liability for death benefits 
under an accident policy on the ground of cancelation cannot interpose the 
defense that the policy had terminated for nonpayment of premiums after the 
commencement of an action on the policy. Serven v. Metropolitan Life Ins. 
Co., 132 Neb. 637, 272 N.W. 922. See the cases cited therein, and, also, Ross v. 
First American Ins. Co., 125 Neb. 329, 250 N.W. 75. The reason given in the 
instant case for denying liability was the cancelation attempted May 25, 1934, 
and not the termination of the policy for nonpayment of premiums. 

The statutes of Nebraska provide, as applicable to the policy in this action, 
that it may be canceled by giving the insured written notice of such cancelation, 
or mailing a registered letter with proper postage affixed thereto, addressed to 
the insured at his usual or last known post office address. Comp.St.1929, sec. 
44-604. The cancelation in this case was under provision 16 of the standard 
provision of the policy. It states: “The company may cancel this policy at 
any time by written notice delivered to the Insured or mailed to his last address, 
as shown by the records of the Company, together with cash or the Company’s 
check for the unearned portion of the premiums actually paid by the Insured, 
and such cancelation shall be without prejudice to any claim originating prior 
thereto.” A letter in the record from the Omaha Bee-News, signed by John W. 
Kurtz, circulation manager, who also signed another letter as registrar of the 
Washington National Insurance Company, states the fact that the policy was 
canceled under provision 16 of the policy. 





1112 ‘he Insurance Law Journal, Vol. 91 [Oct., 1938 


[3] A policy of insurance can be canceled under the provisions of the statute, 
or according to the provisions of the policy. Recently this court said: “ ‘Where 
a valid contract of insurance has been effectuated, the company cannot cancel the 
policy without consent of insured, except where it may be permitted to do so by 
statute or by a reservation in the policy itself. Such a reservation is valid, but, 
under the general rule, it will be strictly construed against the company.’ 32 C.J. 
1245.” Petersen v. Ohio Casualty Ins. Co., 131 Neb. 128, 267 N.W. 393, 397. At 
about the same time we said: “Except as a right of cancelation of an insurance 
contract is provided for by statute, or reserved in the contract, neither the insured 
nor the insurer can affect a cancelation without the consent of the other, * * * 
such cancelation can be effected only by a strict compliance with the terms and 
conditions provided therefor by the contract and by statute.” Sanks vy. St. Paul 
Fire & Marine Ins. Co., 131 Neb. 266, 267 N.W. 454, 457. In the previous case 
cited, Petersen vy. Ohio Casualty Ins. Co., supra, it was stated: “The burden of 
establishing an effective cancelation befor loss is on the insurer. Notice of can- 
celation must be in accord, and in substantial compliance, with the provisions of 
the policy relating thereto, and be peremptorily explicit and unconditional.” 

[4, 5] As applied to this case, the law of Nebraska is that this policy of 
insurance might be canceled by giving the insured written notice of cancelation or 
mailing a notice by registered letter to the insured at his usual or last known 
address. Comp. St.1929, sec. 44-604. This provision as to cancelation was required 
to be in the policy. An insurance policy must be considered as containing the stat- 
utory requirements. Kelly v. Prudential Ins. Co., 130 Neb. 873, 266 N.W. 
757. There is no evidence that any registered letter was sent to 
his usual or last known address, notifying him of the _ cancelation 
of the policy. The company. procceded under section 16 of the 
policy and the Omaha Bee-News mailed, by ordinary post, the notice 
of cancelation. The question of the receipt of such a letter was question of fact for 
the determination of the jury. Likewise the question of the sending of such a letter 
and all the circumstances were questions of fact for submission to the jury. It was 
so submitted to the jury, and the verdict was against the insurance company. It 
was necessary for the insurance company to show that it had given the insured 
written notice of cancelation as provided in the statutes and in the policy. This it 
failed to establish. The proof as to the sending of the letter is subject to the objec- 
tion that there is not testimony as to the particular notice. There is evidence that 
it was one of many it wrote on a given day, and that they were mailed. There is 
no positive proof that this was written and mailed except that it was one of many 
which should have been. There is no proof that the insured ever received the writ- 
ten notice. The verdict of the jury is sustained by the evidence. There is no 
reversible error in the record. 

Affirmed. 


LEONHARDT v. MASSACHUSETTS ACCIDENT CO. 
Court of Chancery of New Jersey. June 20, 1938. 
199 Atlantic Reporter 896. 
RENEWAL. ; 

Where disability policy was renewable from year to year on payment of pre- 
mium on or before anniversary date, and insured sent insurer an unsigned check 
which was received on anniversary date and deposited in bank, and insurer notified 
insured that policy had terminated when check was returned unpaid, insured was 
not entitled to have policy reinstated. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

Syllabus by the Court. 

Disability policy was renewable from year to year upon payment of premium 
on or before the anniversary date. Insured sent insurer an unsigned check which 
insurer received on anniversary date and deposited in bank. After it was returned 
unpaid, insurer notified insured that policy had terminated. Held, insured not 
entitled to have policy reinstated. 

Suit by Francis A. Leonhardt against the Massachusetts Accident Company to 
have a disability policy reinstated. 

Bill dismissed. 





mon 
The 
polic 
sary 
prer 


of t 
but 

chec 
ear] 
to d 
had 
com 


men 
stric 
son 

Co., 


Sun 


in ¢ 
Mid 
Thi 
cire 
A.L 
Co., 
The 
libe: 
cl ec 


hon 


chec 
inde 
de fe 
paid 


lost 
veat 
de fe 
hon 
miu 
sent 
pay! 
or | 


( rbse 


° 
nis 


Acc. | Leonhardt v. Massachusetts Accident Co. 1113 


Skeffington & Walker, of Newark (Leonard J. Emmerglick, of Newark, of 
counsel), for complainant. 

Herman E. Dultz, of Newark, for defendant. 

BicELow, Vice Chancellor. 

The insured prays for the reinstatement of his disability policy. 

The policy, issued by defendant, insured complainant for a period of twelve 
months beginning June 27, 1931, against disability resulting from accident or disease. 
The policy provided: “The Insured shall have the right to continuously renew. this 
policy from year to year upon payment of the premium on or before the anniver- 
sary date, until the Insured has attained the age of sixty nearest birthday.” The 
premium was payable quarterly. et) 

Complainant renewed the policy from year to year until 1937. In anticipation 
of the anniversary date, June 27, 1937, complainant on June 16 wrote out a check, 
but did not immediately forward it to defendant. The envelope which held the 
check was post-marked June 26—a Saturday—and reached defendant June 28. The 
earliest bank stamp on the check is July 1. In due course, the check was returned 
to defendant because complainant had forgotten to sign it. I note that complainant 
had sufficient funds in his bank to pay the premium. On July 12, defendant wrote 
complainant, “as the instrument tendered in payment of premium was not a collect- 
ible instrument, we find it necessary to advise that the policy terminated as of June 
27, 1937." Complainant protested without avail and then filed the bill, tendering pay- 
ment of the premium with interest. 

The policy was renewable by its terms “upon payment of the premium on or 
before the anniversary date.” The conditior. on which renewal depends is not met 
by tender of payment within a reasonable time after the anniversary date. Gen- 
erally, an option to renew an existing status must be exercised on or before the 
last day of the preceding term. Monmouth County Electric Co. v. Consolidated 
Gas Co., 83 N.J.L. 531, 83 A. 900. In an imsurance policy, the time limited for pay- 
ment of a premium is of the very essence of the contract; the insured is bound to a 
strict performance. Catoir v. American Life Ins. & Trust Co., 33 N.J.L. 487; Hud- 
son vy. Knickerbocker Life Ins. Co., 28 N.J.Eq. 167; Bergholm v. Peoria Life Ins. 
Co., 284 U.S. 489, 52 S.Ct. 230, 76 L.Ed. 4106. 

Complainant argues, and I will assume, that since the anniversary date was a 
Sunday, payment the following day would he timely. 

\ check received for payment of a debt is not payment if not itself paid, except 
in cases where it is positively agreed to be received as payment. Freeholders ot 
Middlesex v. Thomas, 20 N.J.Eq. 39; Kuhl y. Mayor of Jersey City, 23 N.J.Eq. 84. 
This rule is generally followed in insurance premium cases in the absence of special 
circumstances. Martin v. New York Lite Ins. Co., 30 N.M. 400, 234 P. 673, 40 
\.L.R. 406. There are decisions, however, of which Veal v. Security Mut. Life Ins. 
Co., 6 Ga.App. 721, 65 S.E. 714, is an example, in which a different result is reached. 
They point out that insured is under no obligation to pay the premium—he is at 
liberty to let the policy lapse—but he becomes liable when he gives the insurer his 
check, and they hold that the insurer cannot retain the check, after notice of dis- 
honor, and still insist that the policy has lapsed for non-payment of the premium. 

Such cases do not support complainant’s case, for defendant never had his 
check, but only an unsigned piece of paper,—not a chose in action, or evidence of 
indebtedness—nothing. The character of the paper is not altered by the fact that 
defendant put it in the bank as if it had heen a check. The premium has not been 
paid 

Complainant says that defendant, by accepting overdue premiums in the past, 
lost the right to insist on punctual payment. The proofs show that in the early 
vears of the policy, premiums were generally paid late. But in the summer of 1935, 
defendant sent a notice to complainant that premiums must be remitted direct to the 
home office on or before the due date. Thereafter, complainant’s quarterly pre- 
miums—seven in all—were paid promptly until June, 1937. Further, the defendant 
sent, and complainant received, a registered letter in March, 1937, advising that “all 
payments must be received at the Home Office, 87 Kilby Street, Boston, Mass., on 
or before the due date.” Defendant, in June, 1937, could properly insist on strict 
observance of the terms of the policy. ‘ 

Lastly, complainant importunes the court to relieve against the forfeiture of 
his right to renew the policy. But he shows no ground for relief save his own for- 
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getfulness to sign the check. He agreed tc payment on or before the anniversary 
date, and must abide by his contract. 
Bill dismissed. 


GINSBURG v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 
Supreme Court, Appellate Division, First Department. June 10, 1938. 
5 New York Supplement (2d) 16. 
1. RENEWAL. 


Each renewal of term health policy, renewable by payment of premium in 
advance from term to term, constituted new contract, so as to entitle insured 
to recovery indemnity for disability occurring during any premium period for full 
term contracted for. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

2. ACCEPTANCE OF BENEFITS. 

Insured’s acceptance of disability payments, made after date as of which 
insurer canceled health policy on erroneous assumption that insurer’s obligation 
was limited to specified number of weeks, did not amount to accord and satis- 
faction barring recovery of additional benefits, where no dispute had arisen 
between parties at such time and only part of amount then due was paid. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

3. WAIVER. 

Insured, acquiescing through ignorance in insurer’s erroneous construction 
of term health policy as limiting insurer’s obligation to stated number of weeks 
in aggregate period during which policy was in force, did not waive his right to 
recover benefits during full contract term for disability occurring during any 
premium period by accepting payments, made after date as of which insurer 
canceled policy, and delivering policy to insurer. 

(For other cases, see Insurance, Dec. Dig. § 579.) 


Proceeding on submitted controversy between Maurice Ginsburg, plaintiff, 
and the Equitable Life Assurance Society of the United States, defendant, as 
to the construction of a health insurance policy. 

Judgment for plaintiff. 

Argued before O'Malley, Townley, Untermyer, Cohn, and Callahan, JJ. 

Malcolm B. Stark, of New York City, for plaintiff. 

Alexander & Green, of New York City (James D. Ewing, of New York 
City, of counsel; Christian H. Genghof, of New York City, on the brief), for 
defendant. 

Town _ey, Justice. 

This submitted controversy involves the construction of a non-cancellable 
accident and health policy issued by the defendant to the plaintiff on August 
27, 1919. It was provided therein that, 

“This policy is issued for the term of twelve months to commence on the 
twenty-seventh day of August, 1919 beginning and ending at twelve o'clock 
noon, standard time, of the place where the Insured resides. This policy may 
be renewed by payment of the aforesaid premium in advance from term to 
term of twelve months each, provided the Insured shall not have attained the 
age of sixty-five.” 

The policy was renewed by the payment of additional premiums from year 
to year and continued in force until cancelled by mutual agreement of the parties 
on December 8, 1934. The last premium was paid on August 27, 1934, which 
would have continued the policy in force until August 27, 1935, 

The policy also contained the following provision: 

“Indemnity under Part III, subdivision A and B, for confining or non-con- 


fining disability, singly or combined, shall be payable for not exceeding two 
hundred weeks, in the aggregate during the currency of this policy.” 


Between the date of the issuance of the policy and December 14, 193], 
plaintiff suffered various disabilities for which compensation was made. The 
aggregate of these periods prior to December 14, 1931, was 44 weeks and 2 days. 
From December 14, 1931, to date, plaintiff suffered from heart disease and has 
been wholly and continually disabled within the meaning of the policy. The 
defendant has paid the plaintiff disability payments for 155 weeks and 5 days 
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which, with the payments made prior to December 14, 1931, make up a total of 
200 weeks. This carried the disability up to December 8, 1934, as of which date 
the company refunded the unearned portion of the premium paid for 1934, and 
cancelled the policy. mah 

|1] The question presented herein is whether the liability of the company 
under its policy is limited to 200 weeks in the aggregate period that the policy is 
in force or whether each renewal of the policy by the payment of an additional 
premium constitutes a new contract and entitles the insured to compensation for 
the full period of 200 weeks for any disability occurring during such policy year. 
The same question was considered by this Court in Klein v. Equitable Life 
Assurance Society of United States, 162 Misc. 115, 292 N.Y.S. 712; Id. 248 

App.Div. 720, 200 N.Y.S. 135, leave to appeal to the Court of Appeals denied, 
273 N.Y. 678. It was there held that each renewal of the policy constituted 
a new contract and that the insured might recover indemnity for the full term 
contracted for in the policy for such disability as occurred during any premium 
period. Our decision in the Klein Case is determinative of the question presented 
by this submission. 

*  |2, 3] A further question raised concerns the effect of plaintiff’s acceptance of 
payments made after December 8, 1934. These payments were made upon the 
assumption that defendant’s obligation under the policy was limited to 200 weeks. 
This did not amount to an accord and satisfaction because no dispute had arisen 
between the parties at that time and nothing was paid except a part of what was 
then due. The delivery of the policy did not amount to a surrender of plaintiff's 
present claim. Plaintiff through ignorance had acquiesced in defendant’s con- 
struction of the contract: He did not intend by the acceptance of these payments 
and the delivery of the policy to waive any known rights thereunder. 

Judgment should be entered for the plaintiff as prayed for in the complaint, 
without costs. 

Judgment unanimously directed in favor of the plaintiff as prayed for in the 
complaint, without costs. Settle order on notice. All concur. 


DUNN v. NATIONAL CASUALTY CO. 
Supreme Court, Appellate Division, Second Department. 
July 1, 1938. 
5 New York Supplement (2d) 699. 

1, AMBIGUITY. 

In construing an accident policy, any ambiguity is to be resolved against insurer. 

(For other cases, see Insurance, Dec. Dig. §146[3].) 
2. USE OF BUILDING. 

A recreation building in a camp of the Civilian Conservation Corps, which was 
adaptable for many temporary uses but not dominated as to its character by any 
particular use, was not a church, theater, library, school, or municipal administra- 
tion building within provision of accident policy, which provided for payment in 
case of death of insured caused by the burning of such building in which insured 
shall be at the beginning of the fire. 

(For other cases, see Insurance, Dec. Dig. § 451]1].) 

Submission of controversy on an agreed statement of facts, pursuant to Civil 
Practice Act, §§ 546-548, by Grace Dunn against the National Casualty Company 
to recover as beneficiary under an accident policy issued by defendant. , 

Judgment for defendant. 

Argued before Lazansky, P. J., and Hagarty, Carswell, Johnston, and Tav- 
lor, IJ. 3 

Hyman Finkelson, of New York City (Joseph L. Bacotti, of New York City. 
on the brief), for plaintiff. 

Otho S. Bowling, of New York City, for defendant. 

Hacarty, Justice. 

Plaintiff is the beneficiary under an accident policy, issued by defendant, insur- 
ing the life of her son, Thomas Dunn, in the sum of $500 in the event that his 
death occurred “By the burning of any church, theatre, library, school or municipal 
administration building in which the insured shall be at the beginning of such 
fire, and is burned by such fire or suffocated by the smoke therefrom, but this 
clause shall not apply to nor cover the insured while acting as a watchman, police- 
man, or a volunteer or paid fireman.” 
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The insured, at the time of the occurrence of the fire that caused his death, 
was an enrollee at Camp A-6 of the United States Civilian Conservation Corps, 
282nd Company, located at Carthage, N. Y. He was assigned to duty as a night 
watchman and was quartered in a building designated as a “Recreation Building,” 
which was part of the camp. This building contained a basketball court in the 
center, two rooms in the north wing, one of which was the insured’s quarters and 
the other was used for the purpose of devéloping and printing pictures, and in the 
south wing were a camp exchange and quarters for two other men. 

This building caught fire early in the morning of the 17th day of March, 1937, 
at a time after the insured’s hours of duty as a night watchman had ended and 
after he had retired to his quarters in the building. The insured was asleep at the 
time the building began to burn and did not awaken until the fire had progressed 
to such an extent that escape was impossible. The building was entirely destroyed. 

[1] The question here is whether or not the building was one of those enumer- 
ated in the policy. The clause excluding liability from the coverage of the policy 
if the insured came to his death while acting as a watchman has no application 
here, as the duties of the insured as watchman had terminated prior to the com- 
mencement of the fire. The policy contemplates exclusion of a watchman “while 
acting” as such. The insured was not so presently engaged and if there is any 
ambiguity in this respect, it must, of course, be resolved against the insurer. 

Plaintiff contends thaf the building was a church because it was used for 
religious services approximately once every two weeks when the district chaplain 
preached to the members of the corps enrolled in the camp; that it was a theatre 
because it had a stage therein and, at intervals on the average of twice a month, 
theatrical performances were given and, from time to time, basketball games and 
boxing matches were held therein, all without any admission fee and for the enter- 
tainment of the members of the corps and their guests: and finally, that it was a 
school because, as part of the camp program, classes were held there from time 
to time, in which the members of the corps were given instruction in certain handi- 
crafts, including leathercraft, hook rug making and photography. In addition, the 
building was used for weekly meetings of members of the corps. 

|2] Actually, it was a general building which could not more appropriately be 
designated than it is, namely, a “Recreation Building,” adaptable for many tem- 
porary uses, but not dominated as to its character by any particular use. The fair 
import of the language of the policy, which, needless to say, contains a very narrow 
assumption of risk on the part of the defendant, is that it covers a building so 
dominantly used as to be known and characterized as a “church, theatre, library, 
school or municipal administration building.” This building does not fit into any 
one of those categories. 

Tudgment should be directed for defendant, without costs, in accordance with 
the stipulation. 

Upon agreed statement of facts, judgment unanimously directed for defendant, 
without costs, in accordance with the stipulation, All concur. 


SMITH v. WASHINGTON NAT. INS. CO. No. 3238. 
Court of Civil Appeals of Texas. Beaumont. Jan. 13, 1938. 
Rehearing Denied June 1, 1938. 
117 Southwestern Reporter 476. 
2. CANCELLATION. 

Where premiums of accident policy were to be paid by insured’s employer, and 
policy provided policy could not be canceled without notice by insurer to insured, 
failure to pay premiums caused by insurer’s notice to employer to discontinue the 
premiums, which was not known to insured, did not cancel the policy. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 

3. NOTICE. 

Under accident policy, premiums of which were to be deducted from insured’s 
wages and paid by insured’s employer, which policy provided that policy was not to 
be canceled until notice was given by insurer to insured, insurer’s notification to 
employer to discontinue premiums was not “notice” to insured so as to cancel policy 
on ground insured would have knowledge premiums were no longer deducted from 
his wages and would have notice premiums were not being paid, since the “notice” 
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provided by the policy was not to be an inference from some other fact, but such 
notice was to be in fact given to insured by insurer. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

4, NOTICE. 

Where an accident policy, premiums of which were to be deducted from 
insured’s wages and paid by insured’s employer, was noncancelable without notice 
to insured by insurer, and insurer gave notice to employer to discontinue the pre- 
mitums, in action on policy, a petition, containing no allegation showing insured was 
paid by day or hour, was not demurrable because a “Paymaster’s Order” was 
attached showing insured was a “Gang Foreman,” on ground this showed insured’s 
wages were constant and insured would have notice that premiums were not being 
feducted from his wages and that therefore the policy was canceled, since it is com- 
mon knowledge “Foremen” of gangs of workmen work by the hour, and it could not 
be assumed wages of insured would not vary. 

(For other cases, see Insurance, Dec. Dig. § 629|1].) 

\ppeal from Jefferson County Court; C. N. Ellis, Judge. 

Action by J. D. Smith against Washington National Insurance Company to 

cover on a health and accident policy. From an order sustaining defendant’s gen- 
demurrer, and dismissing the suit, plamtiff appeals 

Judgment reversed and cause remanded 

MeNeill & McNeill, of Beaumont, for appellant. 

Barnes & Barnes, of Beaumont, for appellee. 

O’QuinN, Justice 

Appellant was plaintiff below. He sued appellee in the County Court at Law, 
sf Jefferson County, Texas, to recover on a health and accident insurance policy 
‘overing him issued by appellee February 26, 1927. Briefly, in substance, he alleged 
that the policy was a non-cancellable one except for non-payment of dues. That at 
the time the policy was issued, February 26, 1927, he also executed and delivered 
what is denominated a “Pay Master’s Order” directed to his employer, the N. O. T 
& M. Railway Company, authorizing it to deduct from his monthly carnings the sum 
of $4.20 and send same to the insurance company, that being the monthly premium 
to be paid by appellant on said policy. That such method of paying the monthly 
premium was agreed to, and was in fact requested by appellee. That the policy 
provided that it should not be cancelled until notice of such cancellation hy the 
insurance company was given to appellant. That the premiums on said policy were 
promptly and regularly paid from February 26, 1927, up to September 27, 1935. That 
on said date, September 27, 1935, without any notice to appellant, it notified and 
instructed his employer, the said railway company, not to remit any further pay- 
ment of premiums on said policy. That on and after said date, he believed his 
policy was in good standing and that all premiums had been paid as and when they 
matured, and so continued to believe, not having any notice from appellee or from 
his empfoyer that such premiums had not been paid, and while he was still in the 
services of his emplover, on February 21, 1936, he received an injury protected 
against by said policy, whereupon he called upon his insurer, appellee, to pay the 
amages which he had suffered, and which was covered by said policy,*and payment 
was denied because, as insisted by appellee, said policy had lapsed for want of the 
payment of dues from and after September 27, 1935, the date appellee had instructed 
ippellant’s employer, said railway compan; not to pay any further premiums on 
said policy. That from and after the issuance of said policy, to the date of the 
filing of the suit, on each and every month he had more than the sum of $4.20 owing 
to him as wages from and out of which said monthly premiums could or would have 
bee paid but for the instructions given to his said employer by appellee, of which 
he had not at any time had notice as provided he should have in the policy. 


The defendant, appellee, answered by general demurrer, numerous special 
exceptions, general denial, and specially that the policy contained a provision that 

should lapse in the event the monthly pre miums were not paid as and when due, 
a that no premium had been paid since September 27, 1935, wherefore the policy 
lapsed on October 1, 1935, since when it had not been renewed, and was not in force 
it the time of appellant’s injury. 

The court sustained the appellee’s general demurrer, and appellant declining to 
amend, dismissed the suit. This appeal is from that order. 
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Obviously the general demurrer was sustained on the ground that the policy 
had lapsed because of failure to pay monthly premiums. As before stated, at the 
request of appellee appellant gave appellee a “Pay Master’s Order” for the month- 
ly payment of premiums becoming due under the policy, said order reading: 

‘Washington Fidelity National Insurance Co. 
“Paymaster’s Order 
“Continuous Order, providing for Monthly Payments 
“John D. Smith. 
“Policy No. 326734 Date February 26, 1927. 

“For value received, | hereby authorize the paymaster of my employer, N. O. 
T. & M. Ry., or its successors, to pay to the Washington Fidelity National Insur- 
ance Company, or its successors, hereinafter called the Insurance Company, or its 
authorized agent, out of my share of wages due me, or which may become due me 
from said employer as follows :— 

“$9.20 from my share of earnings for month of March, 1927, or for preceding 
month if 1 leave the service of my employer, and the further sum of $4.20 from 
my share of earnings for each month thereafter. 

“Such deductions,*only if actually made and paid to said Insurance Company 
before the expiration of the next following month in each case, shall respectively 
cover payments on the insurance policy for which I have this date applied to said 
Insurance Company, as follows: The first of said deductions shall cover the insur- 
ance for the first period specified in the policy plus one calendar month, and each 
subsequent deduction shall cover the premium for an extension of one calendar 
month. 

“T understand and agree (1) that this order shall not be revocable until after 
the first payment shall have been made to the Insurance Company and then only 
by my surrender of the policy and written notification from me to said Insurance 
Company; (2) that if no deduction is actually made and paid to the Insurance 
Company as provided, the insurance shall not be effective; (3) that my insurance 
based hereon shall immediately terminate, except as it may be kept in force by 
premiums previously paid, if for any reason I cease to be employed by said employ- 
er, or if I revoke this order as above provided, or if any deduction is not made 
and paid to the Insurance Company as provided; (4) that this order is not accepted 
by said Insurance Company as, and ghall not be deemed, payment for insurance 
unless and until the deductions are actually made and money received by said 
Insurance Company; (5) and that sould my policy lapse for any reason the 
subsequent payment of a premium or the resumption of deductions under this 
order shall reinstate the policy only as provided therein. 

“IT have read this order and understand it, and that the amounts above written 
are to be deducted from my wages in the manner and at the times stated. 

“Sign here J. D. Smith 
“Occupation Gang Foreman 
“Gang or Section No. 3.. -Check or Working No. —,” 

This order was accepted by appellant’ s employer, the N. O. T. & M. Ry., and 
the monthly premiums on the policy of $4.20 per month were retained out of 
appellant’s monthly wages and remitted to appellee for each and every month for 
eight and one-half years, or from the date of the policy, February 26, 1927, up to 
September 27, 1935. Appellant alleged that on September 27, 1935, appellee, without 
any notice to him, notified and requested the railway company, appellant’ s employer, 
not to remit for any more premiums, which it did not do, but neither appellee nor 
the railway company gave any notice of this to appellant, and he alleged that hi 
thought his premiums were, as usual, being regularly paid out of his wages until 
he received an injury covered by the policy on February 21, 1936, when he made 
claim for his insurance due by reason of his injury, and was informed by appellee 
that the policy had lapsed for non-payment of dues. By the general intendments 
of his petition, appellant alleged that the policy provided that notice should be 
given him before the policy could be canceled, and that he had never been given 
such notice, wherefore the policy was in full force and effect at the time of the 
injury. 

[1-4] The facts alleged by appellant must be deemed true as against a general 
demurrer. Under the policy it was the duty of appellee to give to appellant notice 
of its instruction to his employer not to remit premium payments after apne 
ber 27, 1935, and in the absence of such notice, under the terms of the policy, i 
could not cancel the policy. But appellee argues that appellant had such cain 
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because, it says, appellant for each month elapsing after September 27, 1935, to 
the date of the injury on February 21, 1936, received from his employer his full 
wages without any deductions, and so was visited with full knowledge that 
the premiums were not being deducted nor remitted to appellee. This conten- 
tion, we think, is without merit. Appellee under its written contract bound 
itself, not appellant’s employer, to give appellant notice of the intended cancel- 
lation. The contract of the policy did not leave it to inference from some 
other fact that might come to appellant’s notice that the policy had or was 
lapsed, but such notice was to be in fact given to appellant by appellee. Beets 
v. Inter Ocean Casualty Co., 159 Tenn. 564, 20 S.W.2d 1040; Eury v. Standard 
Life & Accident Ins. Co., 89 Tenn. 427, 14 S.W. 929, 10 L.R.A. 534; Lyon v. 
Travelers’ Ins. Co., 55 Mich, 141, 20 N.W. 829, 54-Am.Rep. 354; Pacific Mutual 
Life Ins. Co. v. Walker, 67 Ark. 147, 53 S.W. 675; Mutual Life Ins. Co. v. Davis, 
Tex.Civ.App., 154 S.W. 1184; Kavanaugh vy. Security Trust & Life Ins. Co., 
117 Tenn. 33, 96 S.W. 499, 7 L.R.A.,N.S., 253, 10 Ann.Cas. 680. Moreover, there 
is nothing alleged to show that appellant was paid by the day, or by the hour. 
Nothing as to the amount of wages being the same each day or week. So that 
in the state of pleading, it cannot be assumed that the pay checks for wages 
received by appellant could or would have brought knowledge to him that his 
insurance premiums were not being deducted monthly as per the contract and 
remitted to appellee. A copy of the Paymaster’s Order plead by appellant was 
attached to his petition as an exhibit. It showed that he was employed by the 
railway company as a “Gang Foreman.” Whether as a Section Gang, or of some 
other kind of gang, does not appear from the pleading, but it is a matter of com- 
mon knowledge that ‘“Foremen” of gangs of workmen usually work by the hour 
and the hours of work vary, so that the amount of wages received would vary 
according to the number of hours worked. In that case the amount of wages received 
would vary according to the number of hours worked. In that case the pay would 
not be a fixed or constant sum. 

It was error to sustain the general demurrer. Accordingly the judgment is 
reversed and the cause remanded for another trial. 


PHYSICIANS HEALTH & ACCIDENT INS. CO. v. SHEPPARD. No. 5192. 
Court of Civil Appeals of Texas. Texarkana. April 28, 1938. 
118 Southwestern Reporter (2d) 370. 
TIME OF INJURY. 

An insurer was not liable on health and accident policy which insured only 
against loss resulting from injuries sustained after 15 days from date of policy, 
where evidence disclosed that insured sustained his injury resulting in loss of 
a finger within 15 days from date of policy. 

(For other cases, see Insurance, Dec. Dig. § 467.) 

Appeal from County Court, Hopkins County; S. S. Bullock, Judge. 

Suit by William A. Sheppard against the Physicians Health & Accident 
Insurance Company to recover on a health and accident policy, wherein defend- 
ant filed a demurrer. From a judgment for plaintiff, defendant appeals. 

Reversed and judgment rendered for defendant. 

Simmons & Arnold, of Houston, for appellant. 

Ramey A. Smith, of Sulphur Springs, for appellee. 

JoHnson, Chief Justice. 

This suit was instituted by appellee, William A. Sheppard, against appellant, 
Physicians Health & Accident Insurance Company, to recover on a policy of 
health and accident insurance issued and delivered by appellant to appellee. 
Plaintiff’s petition alleges that in consideration of the payment of certain dues 
and premiums defendant issued its certificate of health and accident insurance 
wherein defendant promised to pay certain stipulated amounts for the loss of 
certain limbs, phalanges, including the loss of fingers; and alleging that on the 
first day of November, 1935, plaintiff suffered an injury by accidental means 
whereby he lost a finger, or phalange, by gunshot wounds; and prayed for 
recovery in amount of $250. Plaintiff further prayed for recovery of $75 attor- 
ney’s fees and $30 statutory penalties. Defendant answered by general demurrer, 
special exceptions, and a general denial. The answer also contained a special 
plea to the effect that the policy was issued, delivered and dated, October 20, 
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1935, and that by the express terms of the policy it insured only against loss for 
injuries sustained after fifteen days from the date of the policy, and that 
according to plaintiff’s pleadings and the facts, plaintiff's injury was sustained 
within, and not after, fifteen days from date of the policy, and that by reason 
thereof no liability was shown against defendant. Defendant’s demurrer and 
exceptions were overruled, to which action of the court it duly excepted. After 
clese of the evidence defendant moved the court to peremptorily instruct a 
verdict for defendant. The motion was overruled and defendant excepted. Upon 
findings of the jury in answer to special issues, judgment was rendered for 
plaintiff in the sum of $250, together with $75 attorney's fees and $30 penalties. 
From an order overruling its motion for new trial defendant has appealed. 

Appellant's first proposition complains of the action of the trial court in 
overruling its motion for a directed verdict, because the policy sued on only 
insured against injury sustained after fifteen days from date of the policy and 
the evidence failed to show that appellee’s injury was sustained after fifteen 
days from date of the policy, but to the contrary, affirmatively showed without 
dispute that such injury was sustained within fifteen days from the date of the 
policy. 

The pertinent terms of the policy read: “Physicians Health & Accident 
Insurance Company of Houston * * * hereby insures Wm, A. Sheppard * * * 
against loss resulting from bodily injury or disease sustained or contracted 
directly, independently and exclusively of all other cause, after fifteen days 
from date hereof, subject to the terms and provisions and limitations on pages 
1, 2, 3, and 4 in this policy.” The policy was dated October 20, 1935. 

Appellee’s petition alleges that he sustained his injury on or about November 
1, 1935. The only evidence introduced upon trial of the case as to date of the 
injury is that contained in the affidavit of appellee of his attending physician in 
making proof of loss submitted to the Insurance Company as a basis for 
appellee’s claim, and in appellee’s testimony upon trial of the case, shown 
below. In his sworn proof of loss submitted to the Insurance Company appellee 
testified: 

“QO. When did the injury occur? A. November 1, 1935; hour 11:00 A. M 

“Q. Give name and address of attending physician. A. Dr. W. W. Long 
Long Hospital, Sulphur Springs, Texas. 1. 

“QO. On what date were you first treated by physician? A. November 1, 
1935 

“QO. Where? A. At Long Hospital.” 

In the affidavit of the attending physician to proof of loss, Dr. W. W. Long 
testified: 

“I have known Mr. Wm. A. Sheppard for 27 years, and was first called to 
attend him on the Ist day of November, 1935. 

“Q. When was he injured? A. On Ist day of November, 1935, at 11 :00 
o'clock A. M. 

“Q. If absolutely, totally disabled, between what dates was he so disabled? 
A. From November Ist to present. 

“Q. What operation, if any, was performed? A. Amputation Nerto Corps 
Phalangeal. 

“QO. When? <A. November Ist. 

“QO. Where? A. My office. 

“Q. By whom A. W. W. Long.” 

On trial of the case appellee testified as a witness for himself on direct 
examination as follows: 

“Q. Did you notify the Insurance Company after you shot your finger? 
A. Yes. 

“Q. About what date? A. About the Ist day of November. 

‘Q. Did you say it was on the Ist or on the 3rd of November? A. Could 
have been the 3rd—I do not remember what date it was. 


“Q. But you did notify the Insurance Company along about the Ist of 
November? A. Yes 


“Q. Did you receive a letter from the Company—did you have any com- 
munication with the Company after you mailed the blanks back properly filled 
in? A. Yes, the Company said I had not had the policy long enough.” 
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On cross examination appellee testified: 

“Q. Now, Mr. Sheppard, you testified on direct examination that you shot 
off your finger—now on or about what date? A. It was about the 2nd day of 
November. 

“Q. Are you sure it was not the Ist day of November? A. I don’t remember 
the exact date. 

“QQ. After the letter was written to the Insurance Company you received a 
claimant’s blank? A. Yes. 

“Q. I will show you two instruments—state whether or not they are the 
ones you received from the Company. A. Yes. 

“Q. Did you fill them out yourself? A. No. Mr. Thornton filled them out 
for me. Mr. Thornton is a lawyer here in town. 

“Q. You gave him the information and he filled in the blanks? A. Yes. 

“Q. You swore to the same before a notary public? A. Yes. 

“Q. You state in this instrument you were injured on the Ist day of Novem- 
ber, 1935,—is that true? A. Yes.” 

It appears from the evidence without dispute that appellee sustained his 
injury within fifteen days from the date of the policy. According to the express 
terms of the policy, appellee was insured only against loss resulting from injury 
sustained or contracted after fifteen days from date of the policy, and was 
not insured against loss resulting from injury sustained within fifteen days 
from the date of the policy. Hence, no liability was shown and a directed 
verdict should have been granted. American Nat. Ins. Co. v. Roberts, Tex. 
Civ.App., 146 S.W. 326; Brownwood Benev. Ass’n v. ‘Maness, Tex.Civ.App., 30 
S.W.2d 1114; Banks Sav. Life Ins. Co. v. Milan, Tex.Civ.App., 70 SW.2d 294; 
Home Benefit Ass’n v. Robbins, Tex.CivApp., 34 S.W.2d 329; Richmond v. 
Provident Ins. Co., Tex.Civ.App., 91 S.W.2d 1180; Southwestern Casualty Co. 
v. Leach, Tex.Civ.App., 98 S.W.2d 1016; Texas Prudential Ins. Co. v. Wiley, 
Tex.Civ.App., 80 S.W.2d 1024; Washington Nat. Ins. Co. v. Craddock, Tex. 
Com.App., 109 S.W.2d 165, 113 A.L.R. 854. 


Judgment of the trial court will be reversed and judgment here rendered 
for appellant. 


BROWNING v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED 
STATES. No. 5822. 
Supreme Court of Utah. June 13, 1938. 
80 Pacific Reporter (2d) 348. 
1, ACCIDENTAL MEANS. 

An accident policy in which the insuring clause recites that the applicant 
is insured against loss resulting directly and independently of all other causes 
from bodily injuries effected through external, violent and accidental means 
requires that an insured who seeks recovery thereunder bring himself within the 
field defined by showing that his injury or disability was proximately and pre- 
dominantly caused “through” violent, external and accidental means, but does 
not require that he show an absence of latent causes which might have contrib- 
uted to the result indirectly or in part. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

2. EXCEPTION. 

\n insured who seeks a recovery under an accident policy has an affirmitive 
duty of bringing himself within the terms of the insuring clause of the policy, 
but need not negative anything, and, after bringing himself within the insuring 
clause, any exceptions removing him from the indemnity provisions must be 
proven by the insurer as matters of defense. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

3. EXCEPTION. 

_ The limitations or exceptions set forth in the insuring clause of an accident 
policy must be met by the insured, but limitations, exceptions or conditions 
relieving the insurer from liability, outside of the insuring clause or existing 
outside of the policy entirely, must be established by the insurer to escape 
liability thereunder. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 
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4. DISEASE. 

A “disease” precluding recovery under an accident policy for loss caused 
directly or indirectly by “disease” means a pre-existing disease and not a mere 
bodily condition, temporary disorder, or departure from normal, not amounting 
to a “disease” or “sickness” within connotation of that term in common par- 
lance. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

5. EXCEPTION. 

An accident policy excepting from coverage a loss “caused” directly by 
enumerated diseases or by any other kind of disease did not except injury 
or loss to which the enumerated diseases indirectly “contributed.” 

An “indirect cause” is a cause of a cause. A cause which con- 
tributes to a result is an “independent cause,” not set in operation hy 
another cause and operating independently of it in tending to produce 
the result. If a secondary cause is set in motion by a primary cause, 
or if its operation is controlled, directed or influenced by a primary 
or first cause, then the secondary cause is not an “independent cause” 
or a “contributing cause” operating in parallel, but is a “resulting cause” 
operating in series. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

6. DISEASE. 

A provision in an accident policy excluding from coverage a loss caused 
directly or indirectly by bodily or mental infirmity, hernia, ptomaines, bacterial 
infection or other disease, excludes from coverage injury or loss caused, 
brought about, or induced, directly or indirectly, by disease, bodily or mental 
infirmity, hernia, ptomaines, or bacterial infection. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

7. DISEASE. 

Under an accident policy excepting from coverage injury or loss caused 
directly or indirectly, wholly or partly, by bodily or mental infirmity, hernia, 
ptomaines, bacterial infection or other disease, if accident or injury resulting 
in disability or loss is produced, caused, set in motion or operation by disease 
or infirmity, then it is “indirectly caused” by disease or infirmity and is to 
be regarded as the result of sickness and not of accident. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

8 ACCIDENT. 

Under an accident policy excepting from coverage loss caused directly 
or indirectly, wholly or partly, by bodily or mental infirmity, hernia, ptomaines, 
bacterial infection or other disease, if an accident produces, causes or sets 
in motion or operation a disease or infirmity, the loss is covered by the policy 
as the result of an accident and not of disease. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

9. DISEASE. 

“Disease” as used in an accident policy excepting from coverage loss 
caused directly or indirectly, wholly or partly, by bodily or mental infirmity, 
hernia, ptomaines, bacterial infection, or any other “disease” is synonymous 
with “sickness.” 

(For other cases, see Insurance, Dec. Dig. § 466.) 

Folland, C. J., and Wolfe, J., dissenting. 

Appeal from District Court, Salt Lake County, Third District; P. C. 
Evans, Judge. 

On petition for rehearing. 

Petition denied. 

For former opinion, see 72 P.2d 1060. 

Hurd & Hurd, of Salt Lake City, for appellant. 

Critchlow & Critchlow and Bagley, Judd, Ray & Nebeker, all of Salt 
Lake City, as amici curie. ; 

Harley W. Gustin and Edward F. Richards, both of Salt Lake City, for 
respondent. 

LARSON, Justice. 

Defendant by petition for a rehearing assails the opinion of the court, 
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Utah, 72 P.2d 1060, asserting that the court overlooked entirely the provisions 
of Subdivision “C” of “Additional Provisions” of the policy of insurance, and 
which defendant now contends are controlling, although in the briefs on original 
hearing they were scarcely mentioned; and also seeks a re-examination of the 
legal questions which it admits were discussed and considered at length in the 
opinion rendered. As to the matters specifically and topically discussed in 
the former opinion, we deem it unnecessary to enter into any discussions 
thereof. Counsel have advanced no new arguments nor furnished any authorities 
we did not fully consider when the original opinion was written. We shall, 
however, discuss briefly the effects of Subdivision “C” of “Additional Pro- 
visions” of the policy, and cite a few additional reasons why the position of 
the court on all matters was well taken. In writing the original opinion, we 
fully considered the larguage and effect of the clause which appellant now 
thinks we entirely overlooked. We discussed the content and effect thereof 
but did not quote the language of Subdivision “C”. That there may be no 
misunderstanding of its effect, we now quote some parts of the policy and 
briefly discuss them. The insurance clause reads: “The Equitable Life Assur- 
ance Society of the United States hereby insures the person named as applicant 
*** subject to the provisions, conditions and limitations herein contained, 
against loss resulting directly and independently of all other causes, from 
hodily injuries effected during the term of this policy solely through external, 
violent and accidental means, and against disability from disease contracted 
during the term of this policy, as follows:” 


[1, 2] Then follow in eight parts the specifications of the indemnities to 
be paid according to the nature and extent of the injury or disability. They 
constitute the insuring provisions of the policy. The nature, extent and amount 
of the insurance provided dre therein set forth, and the limits of the field 
covered are specified. When an insured claims a right to recover under the 
accident provisions of the policy, all he need do is bring himself within the 
field therein defined and show his injury or disability was proximately and 
predominantly caused through violent, external and accidental means, He then 
has hrought himself within the policy, and the terms thereof have been met. He 
is not required to show there were no latent causes, or other conditions which 
might have contributed to the result, indirectly or in part. His duty is affirma- 
tive; he is not charged with the duty of negativing anything. When he brings 
himself within the insuring clause he has made his case—should we use that 
hackneyed but inapt expression, a prima facie case—and any exceptions or con- 
ditions which would then deny him relief, take him out of the indemnity pro- 
visions, render them inoperative as to him, are matters of defense, and the 
burden thereof rests upon the insurer. Vernon v. Towa State Traveling Men’s 
Ass’n, 158 Towa 597, 138 N.W. 696; Jones v. United States Mutual Accident 
\ss’n, 92 Towa 652, 61 N.W. 485; Carnes v. Iowa State Traveling Men’s Ass’n, 
106 Iowa 281, 76 N.W. 683, 68 Am.St.Rep. 306. To further demonstrate the 
correctness of our holding that the language, “resulting directly and indepen- 
dently of all other causes”, and “solely through external, violent and accidental 
means”, does not bar recovery by the insured under a record such as this, we 
cite, out of many, the following well reasoned cases, construing the meaning 
and effect of similar clauses: Wheeler v. Fidelity & Casualty Co., 298 Mo. 
619, 251 S.W. 924 (a case not unlike ‘this one): American Bonding Co. v. 
Morrow, 80 Ark. 49, 96 S.W. 613, 117 Am.St.Rep. 72. 


“Starting with a bodily injury, all morbid changes in the exercise of vital 
functions or the texture of the bodily organs which result from or are induced 
by such injury should be regarded as the effect thereof, and not as independent 
causes. When death results from any such morbid change so resulting from 
or induced by such injury, the injury, and not the morbid change induce 7 it, 
is the cause of death. Beginning with a primary cause, conditions induced by 
such cause are effects thereof; and every condition so induced must be consid- 
ered in relation thereto as an effect, and not as a cause.” Ward v. Attna Life 
Ins. Co. of Hartford, 82 Neb. 499, 118 N.W. 70, 72. 

_ The following cases also support this position: Fetter v. Fidelity & Casualty 
Co.. 174 Mo, 256, 73 S.W. 592, 61 A.L.R. 459, 97 Am.St.Rep. 560; Driskell v. 
United States Health & Accid. Ins. Co., 117 Mo.App. 362, 93 S.W. 880; Con- 
tinental Casualty Co. v. Lloyd, 165 Ind. 52, 73 N.E. 824; Thornton v. Travelers 
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Ins. Co., 116 Ga. 121, 42 S.E. 287, 94 Am.St.Rep. 99; Modern Woodmen Accid. 
Ass’n v. Shryock, 54 Neb. 250, 74 N.W. 607, 39 L.R.A. 826; Freeman v. Mercantile 
Mutual Accid. Ass’n, 156 Mass. 351, 30 N.E. 1013, 17 L.R.A. 753; Lawrence y. 
Accident Insur. Co., 7 Q.B.D. 216; Leland v. Order of United Commercial 
Travelers of America, 233 Mass. 558, 124 N.E. 517; Fidelity & Casualty Co. y. 
Meyer, 106 Ark. 91, 152 S.W. 995, 44 L.R.A.,N.S., 493; Illinois Com’l Men’s Ass'n 
\. Parks, 7 Cir., 179 F. 794, 103 C.C.A. 286; Ludwig v. Preferred Accid. Ins. Co., 
113 Minn. 510, 130 N.W. 5; Collins v. Casualty Co. of America, 224 Mass. 327, 
112 N.E. 634, L.R.A.1916E, 1203; Patterson v. Ocean Accid. & Guar. Corp., 25 
App.D.C. 46; Manufacturers’ Accid. Indem. Co. v. Dorgan, 6 Cir., 58 F. 945, 7 
C.C.A. 581, 16 U.S.App. 290, 22 L.R.A. 620; Western Com’l Travelers’ Ass'n y. 
Smith, 8 Cir., 85 F. 401, 29 C.C.A, 223, 56 U.S.App. 393, 40 L.R.A. 653. 


[3] Bear in mind that there are no exceptions in the insuring clause; it 
contains no provisions about bodily infirmities, bacterial infections, or disease, 
or other exceptions within the field otherwise covered by the insuring clause. 
Such limitations or exceptions as are set forth in the insuring clause must 
be met by the insured; but limitations, exceptions or conditions which may 
relieve the insurer from liability, which may be set forth in the policy outside 
of the language of the insuring clause, or which may exist outside of the policy 
entirely, must be made and established by the insurer to escape liability there- 
under. 

[4, 5] Referring back to the policy, after the insuring clause with its eight 
paragraphs as to indemnities, there is a distinct break in the policy, indicated by 
a space and a line drawn across the policy. Then, under a heading “Standard 
Provisions” are fifteen paragraphs which have nothing to do with any matters 
involved in this case. On the third page are eight paragraphs, numbered “A” 
to “G”, inclusive, entitled “Additional Provisions”. Subdivision “C”, the one 
under discussion here reads: “C. The insurance under Parts I to IV inclusive 
{the accident provision], shall not cover accident, injury, disability, death or 
other loss caused directly or indirectly, wholly or partly, by bodily or mental 
infirmity, hernia, ptomaines, bacterial infections (except pyogenic infections 
which shall occur with and through an accidental cut or wound), or by any other 
kind of disease. * * * ” (Italics and bracketed expression added.) 

Subdivision “A” provides, inter alia, that “disease”, when used in the policy, 
means “sickness”. In the opinion rendered, we discussed this question and held 
that “disease” means a pre-existing disease and not a mere bodily condition, 
temporary disorder, or departure from normal, not amounting to a disease or 
sickness within the connotation of that term in common parlance. Counsel for 
insurer now argues that the above quoted provision excepts from the policy any 
injury or loss to which any of the infirmities named indirectly contributes. But 
the insurer wrote the policy and it did not except loss to which the ailments 
specified indirectly contributed, but only those which were caused by such ailments. 
It requires no argument to show that a direct or an indirect cause is a different 
thing entirely from a contributing cause. And therein lies the weakness of 
counsel’s argument, when he does, and asks us to read into the exception the 
words italicized below so to make the exception read, “caused directly or 
indirectly, or contributed to, wholly or partly, by * * * disease”. An _ indirect 
cause is a cause of a cause. It is a cause which sets in operation an active cause 
A cause which contributes to a result is an independent cause, not set in 
operation by the other cause and operating independently of it in tending to 
produce the result. If the second, or secondary cause, is set in motion or in 
operation by the primary cause, or if its operation is controlled, directed or 
influenced in its action or behavior, by the primary or first cause, then the 
second or secondary cause is not an independent cause, not a contributing 
cause, operating in parallel, but operates in series and is a result of the first 
cause. 

: [6-8] This provision of the policy means, therefore, that there is excepted 
from the insurance under Parts I to [V (the accident provisions) injury or loss 
resulting from an accident or injury, where such accident or injury was caused, 
brought about, or induced, directly or indirectly by disease, bodily or mental 
infirmity, hernia, ptomaines, or bacterial infection. Thus it seeks to safeguard 
the company from such cases as where one subject to fits, falling from a fit 
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sustains an injury from the fall, or because of a delirium of fever sustains a 
physical injury or accident. If the accident or injury resulting in the disability 
or loss was produced, caused, set in motion or operation by disease or infirmity, 
then it is indirectly caused by such disease or infirmity and is to be regarded as 
the result of sickness and not of accident. But if the accident produces, causes 
or sets in motion or operation a disease or infirmity, the same is deemed the 
result of the accident and not of disease. With this distinction in mind, much 
of the apparent differences in the decisions vanish. State v. Kruppa, 176 Iowa 
403, 158 N.W. 401. In Thornton vy. Travelers Insur. Co., 116 Ga. 121, 42 S.E. 
287, 94 Am.St.Rep. 99, it is said (page 288): 

“The policy contained a stipulation in the following language: ‘This insurance 
shall not cover * * * accident, nor injuries, nor disability, nor death, nor loss 
of limb or sight, resulting wholly or partly, directly or indirectly, * * * from 
hernia.’ * * * 

“On the other hand, the insured claims that * * * the company is liable to 
him for the reason that he was injured as the result of an accident, within the 
meaning of the policy; and that the mere fact that his injuries might have been 
aggravated by the existence of the hernia at the time of the injury does not 
defeat his right to recover under the contract. * * * The question to be deter- 
mined is whether the fact that the insured had at that time a hernia existing in 
his system would preclude him from recovering on the policy, when the effect of 
the injury resulting from the accident was to change the character of the 
complaint from which he was suffering from that of a reducible hernia, which 
seems not to be necessarily of a serious nature, to that of a strangulated hernia, 
which seems to be in some cases of a dangerous, and in all cases of a serious, 
nature. It seems to us that the test to be applied in order to determine whether 
there is a liability under the contract is whether the condition of the insured in 
having, at the time of the accident, a reducible hernia, contributed to the accident 
in whole or in part, directly or indirectly. If it did contribute, the company 
would not be liable. But if the existence of the hernia in the system of the 
insured at the time of the accident did not substantially contribute, wholly or 
partly, directly or indirectly, in bringing about the injury, but merely aggra- 
vated the consequences of the accident, then the plaintiff would be entitled to 
recover. * * * See 1 Cyce.Law & Pro. 263; 1 Am. & Eng. Ency. of Law, 2d 
Ed., 318, note 1; 3 Joyce Ins., § 2833; Nibl.Acc.Ins. 2d Ed., § 396; National Ben. 
Ass'n v. Grauman, 107 Ind, 288, 7 N.E. 233. In construing a policy of life 
insurance, that interpretation is to be placed upon the words of the policy which 
is most favorable to the insured, and all ambiguities and doubts are to be 
resolved in favor of a liability against the insurer. Massachusetts Ben. Ass’n v. 
Robinson, 104 Ga. 256 (2), 30 S.E. 918, 42 L.R.A. 261; Warwick v. Knights of 
Damon, 107 Ga. [115], 121, 32 S.E. 951. And especially is this rule of construc- 
tion to be adhered to and applied in cases where the insured has prima facie 
established a right to recover under the terms of the policy, and the company 
is seeking to defeat such a liability by showing that the act complained of is 
within one of the exceptions reserved in the contract as a defense to an action 
on the policy. All such exceptions are to be construed strictly against the 
company, and liberally in favor of the insured.” 

[9] Atlanta Accident Ass’n v. Alexander, 104 Ga. 709, 30 S.E. 939, 42 L.R.A. 
188; 1 Am. & Eng. Encyc. of Law, 2d Ed. 315 et seq.; Western Com’l Travelers 
Ass'n y. Smith, 8 Cir., 85 F. 401, 56 U.S.App. 393, 40 L.R.A. 653; Travelers Ins. 
Co. v. Melick, 8 Cir., 65 F. 178, 186, 12 C.C.A. 544, 552, 27 U.S.App. 547, 560, 27 
L.R.A. 629; Union Pac. Ry. Co. v. Callaghan, 8 Cir., 56 F. 988, 994, 6 C.C.A. 
205, 210, 12 U.S.App. 541, 550; Milwaukee, etc., P. Ry. Co. v. Kellogg, 94 U.S. 
469, 475, 24 L.Ed. 256; National Masonic Accid. Ass’n v. Shryock, 8 Cir., 73 F. 
‘74, 20 C.C.A. 3, 5, 36 U.S.App. 658; American National Ins. Co. v. Ewing, 30 
Ga.App. 125, 116 S.E. 921; Finucane v. Standard Accid. Ins. Co., 184 N.Y.App. 
Div. 280, 171 N.Y.S. 1018; New Amsterdam Casualty Co. v. Shields, 6 Cir. 155 
F. 54, 85 C.C.A. 122; Bacon on Benefit Societies and Life Insurance, 3d Ed. 
Vol. II, p. 1225; Johnson v. Continental Casualty Co., 122 Mo.App. 369, 99 S.W. 
473, a case where traumatic pneumonia followed a fall; Kenny y. Bankers’ 
Accid, Ins. Co., 136 Iowa 140, 113 N.W. 566, 37 Law Ins. Jour. 59, a case where 
traumatic neuritis followed an injury; Re Etherington and Lancashire and 
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Yorkshire Accid. Ins, Co., [1909] 1 K.B. 591; Travelers Ins. Co. v. Hunter, 30 
lex.Civ.App. 489, 70 S.W. 798, a case where insured was accidentally injured 
and died, the insurer claiming death was due to rheumatism, claiming that insured 
had a running sore on his arm, eczema, and a tendency to rheumatism, having 
previously suffered from it; Ludwig v. Preferred Accid. Ins. Co., 113 Minn. 510, 
130 N.W. 5, a case where appendicitis developed from an injury; Fairclough v. 
Fidelity & Cas. Co. of N. Y., 54 App.D.C. 286, 297 F. 681, a case where insured 
fell in a fit of vertigo, was injured and died. A directed verdict for defendant 
company was reversed. What then constitutes disease or bodily infirmity or 
bacterial infections within the meaning of exclusion or exception clauses in 
accident insurance policies? “Disease” by the terms of this policy is synony- 
mous with “sickness.” Logan vy. Provident Sav. Life Assur. Soc. of N.Y., 
W.Va. 384, 50 S.E. 529; Cady v. Fidelity & Casualty Co., 134 Wis. 322, 113 N.W. 
967, 17 L.R.A.,N.S., 260; Wheeler v. Fidelity & Casualty Co. of N. Y., supra; 
Collins vy. Casualty Co. of America, supra; Leland v. Order of United Com'l 
Travelers of America, supra; Fidelity & Casualty Co. v. Meyer, supra; Thorn- 
ton v. Travelers Insur. Co., supra; Ludwig v. Preferred Accid. Ins. Co. of N. Y., 
supra; American Accid. Co. v. Reigart, 92 Ky. 142, 17 S.W. 280, 21 L.R.A. 651. 

[10-12] We have again read the record through a number of times to see if 
there was any evidence that the insured was suffering from disease, bodily 
infirmity or bacterial infection, within the meaning of such terms, when used 
in exception clauses of accident insurance policies such as this, and we unhesi- 
tatingly say that there is no evidence to that effect. But this question was for 
the trier of the facts and it found against the company. This being a law case, 
and the facts having been found in favor of the insured, we are not permitted 
to disturb such findings. There is ample evidence to support them. If the facts 
were to be determined by this court, we would not hesitate in finding them to 
the same effect as did the trial court. That such matters are questions of fact 
and the findings of the trial court are correct and binding are amply supported 
by the authorities. Kenny v. Bankers’ Accid. Ins. Co, of Des Moines, supra; 
Martin y. Equitable Acc. Ass’n, 61 Hun 467, 16 N.Y.S. 279; Martin v. Manu- 
facturers’ Accid. Indem. Co., 60 Hun 535, 15 N.Y.S. 309; Morrow v. National 
Masonic Accid. Ass’n, 125 Iowa 633, 101 N.W. 468, supra; Travelers Ins. Co. v. 
Melick, 8 Cir., 65 F. 178, 12 C.C.A. 544, 27 U.S.App. 547, 27 L.R.A. 629, 24 Ins. 
Law Rep. 430; Merrick v. Travelers Ins. Co., Mo.App., 189 5.W. 392, 49 Ins. 
Law Jour. 103; Hanley vy. Fidelity & Cas. Co., 180 Iowa 805, 161 N.W. 114, 49 
Ins. Law Jour. 350; Hatfield v. Iowa State Traveling Men’s Ass'n, 180 Towa 39, 
161 N.W. 123, 49 Ins. Law Jour. 367; Hanley v. Travelers Protective Ass'n, Towa, 
161 N.W. 125; Young vy. Continental Casualty Co., 128 S.C, 168, 122 S.E. 577. 

We find no reason for changing from the views in the opinion heretofore 
rendered. The Petition for a Rehearing is denied. 

Hanson and Moffat, JJ., concur. 

Wolfe, Justice, dissents. 


CHAPPELL v. COMMERCIAL CASUALTY INS. CO. No. 8754. 
Supreme Court of Appeals of West Virginia. June 14, 1938. 
197 Southeastern Reporter 723. 
AERONAUTICS. 


The insured, killed in an airplane accident while a guest passenger, was not 
then participating in aeronautics,” and instirer was liable under accident policy 
excluding disability sustained by insured while participating in aeronautics. 

Z Aeronautics is the science or art of aerial navigation. The verb 

participate’ means to take or have a part or share in. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

Syllabus by the Court. 


An accident insurance policy excluded a disability sustained by the insured 
“while participating in aeronautics.” Held: The exclusion did not include an 
injury to the insured occurring while he was a mere passenger on an airplane. 

Error to Circuit Court; Mercer County. 

Action by Mattie Chappell against the Commercial Casualty Insurance 
Company to recover on an accident policy. To review a judgment for plaintiff, 
the defendant brings error. 
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Chappell v. Commercial Casualty Ins. Co. 


Richardson & Kemper, of Bluefield, for plaintiff in error. 

Sanders & Day, of Bluefield, for defendant in error. 

HaTcHer, Judge. 

An accident insurance policy excluded any disability sustained by the insured 
“while participating in aeronautics.” The insured was killed in an airplane 
accident, on a flight as guest passenger. The circuit court adjudged that the 
policy exclusion did not apply to this fatality. 

The insurance company relies on the pioneer case of Bew v. Ins. Co., 1921, 95 
N.J.L. 533, 112 A. 859, 14 A.L.R. 983, and several later cases which follow it. 
The Bew opinion reasoned in this manner: “The flight of an airplane is aeronau- 
tical; a passenger participates in the flight; therefore, he participates in 
aeronautics. The opinion would expose “the speciousness” of contention to the 
contrary by showing that a rear coaster on a sled would be participating in 
tobogganing; a passenger in an automobile would be participating in automobil- 
ing; and a guest on a boat would be participating in boating. The verb 
toboggan is defined “to coast on a toboggan”; the verb automobile, “to ride or 
travel in an automobile”; and the verb boat, “to go in a boat”. Thus, by express 
definition those words mean to participate in locomotion, and are not at all 
analogous to the word “aeronautics”, which does not have that meaning in 
common with them. 


The word “aeronautics” has been variously defined. The New Century Dic- 
tionary terms it, “The science or art of aerial navigation.” This would seem to 
be a fair lexigraphic composite. The flight of an airplane is the achievement 
of this science and art—the flight being the effect and science and art the cause. 
The flight itself is not science or art, as an effect cannot be its own cause. Just 
as a painting is not art, but a work of art, the flight is not aeronautics, but the 
work of aeronautics. The flight is aeronautical in that sense, only. The verb 
“participate” is defined by the same dictionary “To take or have a part or share 
in.” The word denotes either active or passive sharetaking, and, having a double 
meaning, is patently ambiguous. This ambiguity was not given significance 
in the Bew Case. A mere passenger has no part in the art of the aeronaut and 
does not ‘study, apply, or advance the science of aerial navigation. The pas- 
senger takes no active participation in that art or that science at all; he simply 
profits by what they accomplish. Consequently, so far as the definition of the 
word “participating” implies activity, a passenger does not participate in 
aeronautics. A notable opinion so holding is that in Gregory v. Ins. Co., 8 Cir., 
78 F.2d 522, which, after reference to an article on aeronautics in Ency.Brit., 
14th Ed., proceeds as follows (page 523): “It would not occur to one reading 
this article on aeronautics that a passenger on a modern passenger airplane was 
participating in aeronautics. He is not interesting himself in a single one of the 
topics discussed in the article referred to; he is making no research, no inves- 
tigation, no experiment; he has no control of the machine, and not even any 
power of communicating with the pilot. Those who ride the plane for some 
purpose connected with its operation, as for observation or inspection, or for 
making tests or experiments, may well be indulging in some branch or activity 
connected with aeronautics; but one who rides the plane for the sole purpose of 
going some place, of being transported by it as a passenger, is not, we think, 
in the absence of specific words requiring such construction, participating in 
aeronautics. He does not belong to the same craft or class as those skilled 
artisans who participate in the construction, management, or operation of the 
airplane.” 


The word “participate” may, of course, be used passively, and upon this use 
the Bew decision was predicated. If so used regarding an airplane passenger 
to much greater extent than to a passenger on some other popular means of 
transportation, we are not advised. Air mail, though inanimate, is a passive 
participant in aerial navigation to the same extent as the air passenger, though 
animate; yet the mail is not commonly thought of as participating in aeronautics. 
Some do regard the passenger as so participating; others do not. This division 
is well demonstrated by the variant judicial decisions on the phrase in question. 
Such division subjects even the passive significance of the phrase to practical 
ambiguity. This has been recognized by some insurance companies, who avoid 
it by wording the exclusion in this or like manner: “participating in aeronautics, 
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as a passenger or otherwise.” See Beveridge v. Ins. Co., W.Va., 197 S.E. 721, 
decided coincidently herewith. Since the words “participating in aeronautics”, 
unqualified, are definitionally ambiguous, the insured is entitled to have them 
construed as referring only to active participation. “Provisions of the contract 
(insurance) limiting or avoiding liability will be construed strictly against the 
insurer, and generally all ambiguity will be resolved against the insurer.” Cooley, 
Briefs on Insurance 2d Ed., p. 981. Accord: Beard v. Ins. Co., 65 W.Va. 283, 
64 S.E. 119. The following decisions holding the phrase ambiguous, have con- 
strued it not to refer to a mere passenger. Gregory v. Ins. Co., supra; Martin 
v. Ins. Co., 189 Ark. 291, 71 S.W.2d 694; Bayersdorfer v. Protective Ass’n, D.C, 
20 F.Supp. 489; Mutual Ben. Ass’n v. Moyer, 9 Cir., 94 F.2d 906. 

The judgment is affirmed. 

Affirmed. 
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Natchitoches Parish, La. 


FIRE 


NATIONAL LIBERTY INS. CO. OF AMERICA v. POLICE JURY OF 
NATCHITOCHES PARISH, LA. 
POLICE JURY OF NATCHITOCHES PARISH, LA. v. NATIONAL 
LIBERTY INS. CO. OF ERICA. No. 8584. 
Circuit Court of Appeals, Fifth Circuit. April 25, 1938. 


96 Federal Reporter (2d) 261. 
2, ORAL CONTRACT. 


Preliminary contracts of fire insurance contemplating the execution of a writ- 
ten policy may be oral and are not subject to any formalities. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

3. COUNTERSIGNATURE. 

An agreement between secretary of police jury of Louisiana parish and gen- 
eral insurance agent to replace fire policy on courthouse with a policy in another 
company, the representatives of which accepted the risk with directions that agent 
write up the business, after which the president of the policy jury agreed with 
the agent to the transfer although he failed to countersign the policy which was 
subsequently prepared and put on his desk during his absence, until after the fire, 
resulted in a valid agreement to insure the property. 

(For other cases, see Insurance, Dec. Dig. § 128[1].) 

6. ORAL CONTRACT. 

\ suit on an oral contract to insure premises against loss by fire was not barred 
by limitatians under the law of Louisiana that all fire policies should be written 
on the New York standard form which requires action on policies to be commenced 
within twelve months next after the fire though the suit was commenced more 
than twelve months after the loss, where a suit was commenced on the written 
fire policy within the twelve-month period, since such suit interrupted the running 
of limitations. 

(For other cases, see Insurance, Dec. Dig. § 622[5].) 

7, PENALTY. 

Under Louisiana statute, the recovery of penalties and attorneys’ fees from 
an insurer who resists payment of part or whole of a fire loss is mandatory 
provided the insured judicially recovers more than the insurer admits to be due. 
Act La. No. 168 of 1908, § 3 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal and Cross-Appeal from the District Court of the United States for the 
Western District of Louisiana; Benjamin C. Dawkins, Judge. 

\ction by the Police Jury of Natchitoches Parish, La., against the National 
Liberty Insurance Company of America on a verbal contract of fire insurance. 
From a judgment for plaintiff, the defendant appeals, and the plaintiff appeals 
from so much thereof as denied claim for penalty and attorneys’ fees. 

\ffrmed on direct appeal; reversed on the cross-appeal and remanded for 
new trial on the issues presented thereby. 

\rthur A. Moreno, of New Orleans, Ia. and Ben E, Coleman, of Shreveport, 
La., for appellant and cross-appellee. 

Richard H. Switzer, of Shreveport, La., for appellee and cross-appellant. 

Before Foster, Hutcheson, and Holmes. Circuit Judges. 

Foster, Circuit Judge. 

Appellee brought this suit, alleging a verbal contract of insurance, to recover 
$4,690 for loss by fire which destroyed the courthouse of Natchitoches parish and 
contents; and for a penalty of 12 per cent. and attorneys’ fees for failure to pay 
within 60 days after tender of proof of loss. The case was tried to a jury and 
resulted in a verdict for $3,940 upon which judgment was entered. By direction 
of the court the claim for a penalty and attorneys’ fee was rejected. The appeal 
is from the judgment entered on the verdict. The cross-appeal is from the judg- 
ment rejecting the claim for a penalty and attorneys’ fees. On behalf of appellant, 
error is assigned to the overruling of pleas of res adjudicata and limitation of 
one year and to the denial of a directed verdict. 

_[1] In Louisiana the police juries are the governing bodies of the parislies 
which are political subdivisions of the state, the same as counties in other states. 
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There was substantial evidence tending to show the following material facts: The 
Thomas-Tucker Agency in the town of Natchitoches was the agent of appellant, 
with authority to write insurance for it and issue policies. G. F. Thomas was its 
general manager. On March 29, 1933, Thomas made an agreement with Miss 
Tauzin, secretary of the police jury, to replace a policy in the Globe & Rutgers 
Fire Insurance Company, of which hig agency was the general agent, and which 
company had been taken over by the insurance commissioner of New York, with 
a policy in another company. It is not quite clear whether Thomas named the 
National Liberty Insurance Company at that time. However, the same day he took 
steps to cancel the Globe & Rutgers policy and issue a new policy covering the same 
risk in the National Liberty Company. A few days after that, Pope, a representa- 
tive of the National Liberty Company, called at the office of the Thomas-Tucker 
Agency, solicited the Globe & Rutgers business for the National Liberty Company, 
and accepted the policy on the courthouse. Pope told Tucker it would not be nec- 
essary to issue a hinder and to go ahead and write the business as fast as they 
could get to it. No binder was issued in this case. Shortly thereafter W. B. Few, 
president of the police jury, saw Thomas about the matter. Thomas told Few 
he was going to transfer the risk to the National Liberty Company and Few 
agreed. A policy in the National Liberty Company, covering the risk, was written 
to run from March 29, 1933, until March 3, 1935. It was put on Thomas’ desk, 
hut he was then absent and did not countersign and deliver it until after the fire, 
which occurred on April 22, 1933. 

Demand was made upon appellant for the payment of the loss and declined. 
Suit was then brought on the written policy, pursuant to a resolution of the police 
jury. <A verdict was directed for defendant, but reciting “with reservation of 
whatever rights there may be upon any oral agreement or other arrangement for 
insurance upon the destroyed property.” 

Under: the law of Louisiana, all fire insurance policies are required to be 
written on the New York standard form, which contains a provision that no civil 
action on the policy shall be sustainable unless commenced within twelve months 
next after the fire. The first suit was commenced within a vear after the fire, 
but the present suit was not. 

[2, 3] Conceding, for the sake of argument, that the secretary of the polic 
jury was not authorized to enter into a contract of insurance, there is no doult 
the president of that body had authority tc ratify what was done by the secretary 
and to make the contract. It is also certain that Thomas had authority to make 
a contract binding appellant. The contract contemplated the issuance of a written 
policy. Preliminary contracts of insurance contemplating the execution of a 
written policy are of every-day occurrence in business affairs. Usually a written 
binder is issued to cover the period until the policy is delivered. But they may 
be verbal and are not subject to any formalities. Franklin F. Insurance Co. \ 
Colt, 20 Wall. 560, 22 L.Ed. 423: Eames v. Home Insurance Co., 94 U.S. 621, 24 
L.Ed. 298. In this case there was only one form of policy that could be executed 
and there was no uncertainty as to the terms of the contract or the property to 
he insured. The negotiations above outlined resulted in a valid agreement to 
insure the property as of a date preceding its loss by fire. The evidence in the 
record is sufficient to sustain the judgment. It was not error to deny the motion 
for a directed verdict. 

[4, 5] There was but one contract of insurance. Both the first and second 
suits, although differing in form, were on the same cause of action. We are not 
advised by the record as to the grounds upon which the first suit was dismissed, 
but with the reservation in the judgment above noted it was tantamount to a 
judgment of nonsuit. Conceding that both suits were between the same parties 
on the same cause of action a plea of res adjudicata barring the second suit could 
not be sustained unless predicated upon a final judgment determining the rights 
of the parties. 15 R.C.L. 955, § 431, “Judgments.” Cf. Haldeman vy. U. S., 91 
U.S. 584, 23 L.Ed. 433. 

[6] Assuming, without so deciding, that appellant could invoke the contractual 
limitation of the written policy, as the case was tried upon that theory, it is evident 
that the first suit interrupted the running of limitation and the second suit was 
filed in time. Reeves v. Globe Indemnity Co., 185 La. 42, 168 So. 488. 

It was not error to overrule the pleas of res adjudicata and prescription or 
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limitation. Other errors assigned by appellant are purely technical and do not 
affect the substantial rights of the parties. The record presents no reversible error 
on the appeal. To that extent the judgmen: should be affirmed. 

[7] Considering the cross-appeal, it is certain that appellant declined to pay 
any part of the loss, made no efforts to adjust it, and did not tender payment in any 
amount. Under the law of Louisiana, Act No. 168 of 1908, § 3, if an insurer fails 
to pay a fire loss within 60 days after receipt of proofs of loss from the insured 
or, if they are not satisfactory, fails to adjust the loss and make payment within 
60 days, the insured is entitled to recover, in addition to the loss, 12 per cent. 
damages and reasonable attorneys’ fees. The act makes no exception in its terms 
where the insurer in good faith declines to pay, believing it has reasonable grounds 
for defending against the claim. The decisions of the Louisiana courts construing 
the act are not entirely harmonious. However, in Isaac Bell, Inc. v. Security 
Insurance Co., 175 La. 599, 143 So. 705, and Garnier vy. A®tna Ins. Co., 181 La. 
426, 159 So. 705, it was held that, under the statute, recovery of penalties and 
attorneys’ fees is mandatory in every case where the insurer resists payment of 
part or the whole loss, provided the insured judicially recovers more than the 
insurer admits to be due and timely tenders or pays him. We are constrained to 
follow these decisions. 

[8] It was error to direct a judgment for defendant on the items of penalties 
and attorneys’ fees. But this does not necessarily require a reversal on the whole 
case. The awarding of the penalty involves merely a matter of calculation and 
the determination of the amount of reasonable attorneys’ fees would primarily be 
a matter for the court, not requiring re-examination of the evidence touching the 
contract of insurance and the amount of the loss. It follows that the judgment may 
be affirmed in part and reversed in part. Gasoline Products Co. v. Champlin 
Refining Co., 283 U.S. 494, 51 S.Ct. 513, 75 L.Ed. 1188. 

Affirmed on the direct appeal. Reversed on the cross-appeal and remanded for 
a new trial only on the issues presented thereby. The entire costs on this appeal 
to he taxed against appellant. 


LYLES v. NATIONAL LIBERTY INS. CO. 
SAME v. SPRINGFIELD FIRE & MARINE INS. CO. No. 1861. 
Court.of Appeal of Louisiana. First Circuit. June 14, 1938. 
182 Southern Reporter 181. 
2, SOLE OWNERSHIP. 


Where fire policies provided that insurers were not liable if insured was 
not sole and unconditional owner of insured property, insured executed warranty 
deed and placed it in escrow together with collateral agreement whereby escrow 
agent was to redeliver deed to insured upon default in payment of any install- 
ments by purchaser, insured remained record owner and obtained indorsements 
on policies by insurers’ agent that notice was accepted without prejudice to the 
policies that the property was being sold under contract, and at time property 
was destroyed by fire, purchaser had defaulted in two installments, insured 
was unconditional owner of property and entitled to recover on the policy. 

(For other cases, see Insurance, Dec. Dig. § 328[5].) 


3. VALUED POLICY. 


In action on fire policies which were issued on houses which were immovable 
by nature, the valued policy law applied, so that insurers were prohibited from 
questioning the value of insured property. Act No. 135 of 1900. 

(For other cases, see Insurance, Dec. Dig. § 500.) 


4. VALUED POLICY. 


_ The valued policy law does not prevent the insurer from questioning the 
insurable interest of the insured in the property covered by the policy. Act 
No. 135 of 1900. , ; 

(For other cases, see Insurance, Dec. Dig. § 503.) 
5. VALUE. 

Under the valued policy law, the insurer is prevented from contesting the 
value of the property insured where the insured is shown to be the 


“incon- 
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ditional owner and the property is immovable by nature and is totally destroyed. 
Act No. 135 of 1900. 

(For other cases, see Insurance, Dec. Dig. § 500.) 

Appeal from Fourteenth Judicial District Court, Parish of Beauregard; 
Mark C. Pickrel, Judge. 

Two separate actions by Hiram Lyles against the National Liberty Insur- 
ance Company and the Springfield Fire & Marine Insurance Company to recover 
on fire insurance policies. Judgments for plaintiff for $800 and $1,000, respec- 
tively, and defendants appeal, plaintiff answering the appeal and asking for 
amendment of the judgments so as to allow penalties and attorney’s fees. 

Amended and affirmed. 

Hawthorn, Stafford & Pitts, of Alexandria, for appellants. 

A. R. Lecompte, of DeRidder, for appellee. 

Dors, Judge. 

The above two suits were consolidated for the purpose of trial as the 
issues and facts in both cases are the same. Separate judgments were entered 
and separate appeals taken in each case. Both suits arise out of fire insurance 
policies, one for the sum of $800 with the first named defendant and the other 
for the sum of $1,000 with the second named defendant, on two separate 
houses destroyed hy fire at the same time on April 15, 1937. Plaintiff asked 
for the statutory penalty of 12% against each company, and for attorney’s fees 
The trial court rendered separate judgments against each company for the 
amount of the policies with interest, but disallowed the claim for penalties and 
attorney’s fees. Defendants appealed and plaintiff has answered the appeal, 
asking for an amendment of the judgments so as to allow the penalties and 
attorney’s fees. 

While separate records are made up in each case, yet, as the law and the 
facts are identical in each case, the two cases have been argued, briefed and 
submitted in this court together. The following reasons for judgment will 
apply in each case to conform to the original proceedings and the judgments 
rendered therein: 

The issuance of the policies and the total destruction of the property by 
fire are admitted. Liability is denied on the ground that plaintiff was not the 
sole and unconditional owner of the property, and that the buildings destroyed were 
not on ground owned by plaintiff, the insured, in fee simple, as required by the 
policies; that on November 16, 1935, plaintiff, for a consideration of $750, 
sold the insured property to Doyle Brown, and Brown went into possession of 
same and said property was assessed to Brown as owner. 

The record shows that plaintiff, on November 16, 1935, executed a warranty 
deed to Doyle Brown covering the lots on which the two houses were located, 
and on the same day and at the same time the parties entered into a collateral 
agreement as follows: 

“The within agreement is entered into this 16 dav of November A. D. 
1935, by and between Hiram Lyles and Doyle Brown, Witnesseth: 

“Hiram Lyles this day having executed a cash warranty deed to and in 
favor of Dovle Brown covering Lots 5 and 6 Block P, High School Park 
Addition, and the said consideration being represented by 25 notes for $10.00 
each and 20 notes for $20.00 each, the first due December 15 1935 and monthly 
thereafter, and which deed and notes heing deposited in the City Savings Bank 
& Trust Co., DeRidder, for collection. It is agreed and understood that upon 
the failure of the said Doyle Brown to pay 2 notes after their maturity it 
shall be optional with the said Hiram Lyles to declare the deed and notes null 
and void and is authorized to retain all amounts paid by the said Doyle Brown 
as rent. 

“The parties hereto authorize the said City Savings Bank & Trust Company, 
DeRidder, upon the default as above stated to deliver said deed and notes to 
the said Hiram Lyles, and they to be held blameless in all matters.” 


At the time of the execution of the deed and agreement, the houses were 
insured and after executing the deed and agreement, plaintiff, and Brown went 
to the local agent of the two defendant insurance companies and. explained 
their transaction and presented the documents to the agent and requested the 
proper endorsement on the policies to meet the situation. The agent then 
informed the parties that plaintiff was still the record owner of the properties 
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and that the insurance should be continued in plaintiff’s name and placed an 
endorsement on each policy as follows: “Notice is accepted, without prejudice 
to this insurance, that the within described property is being sold under 
contract to Doyle Brown”. Thereafter, the insurance continued to be written 
in the same form. 

The papers were put in the designated bank and Brown paid several notes 
thereon and occupied one of the houses himself and rented the other. He also 
claimed the homestead exemption from taxation and the property was assessed 
in his name. In July, 1936, Brown defaulted by his failure to pay in accordance 
with the escrow agreement and plaintiff withdrew the deed, the agreement 
and the remainder of the notes. Plaintiff allowed Brown and the tenant to 
remain in possession of the properties, but collected some of the notes. The 
evidence is that the rental values of the two residences were about equal to 
the face of the notes collected. At the time of the fire, two of the notes were 
past due, and plaintiff had these documents in his possession at the time of the 
fire, but had not formally cancelled the contract with Brown as he had a right 
to do. 

{1, 2) As Brown had defaulted in the payment of two notes, he could 
not force plaintiff to deliver the deed to him even though he had tendered the 
balance due. It was entirely optional with plaintiff whether he delivered the 
leed to Brown on his paying the balance. Plaintiff could have destroyed the 
leed had he desired as it was in his possession by reason of the default of 
Brown. Therefore, at the time of the fire the situation was that plaintiff was 
not only the record owner of the property, but Brown had lost whatever interest 
he might have acquired in it under the contract of purchase. There was no 
change of title or interest in the property at the time of the fire as the deed 
deposited in escrow had come back into the possession of plaintiff by reason 
of the default of the purchaser. See Dover vy. Insurance Co., 15 La.App. 132, 
130 So. 828, and cases there cited. 

It is contended that the only interest plaintiff had in the property was the 
balance due him by Brown on the contract, something over $500 at the time of 
the fire. It is true that plaintiff had not formally annulled the contract, but 
he had retaken possession of the deed and had tacitly cancelled it. He was 
under no legal obligation to protect Brown or turn over to him any of the 
insurance money, less the balance due on the contract. There is nothing to 
prevent plaintiff from discharging that moral obligation if he chooses to do so: 
indeed there is nothing to prevent any person from discharging any moral 
\bligation toward another in such a way as he deems proper. 


[3] Under the situation as it existed at the time of the fire, plaintiff can be 
viewed in no other light than as the unconditional owner of the property. The 
houses insured were immovable by nature, and the valued policy law of this 
State, Act No. 135 of 1900, applies to the two policies, and the insurance com- 
panies are prohibited from questioning the value of the property which they 
voluntarily insured and on which they fixed a value in the policies which they 
issued. Hart vy. North British & Mercantile Ins. Co., 182 La. 551, 162 So. 177; 
Tilley v. Camden Fire Ins. Ass’n, 139 La. 985, 72 So. 709. 

[4, 5] It is true that the valued policy law does not prevent the insurer 
from questioning the interest of the insured in the property covered by the 
policy. This was so held by the Supreme Court. in the case of Lighting Fixture 
Supply Co. v. Pacific Fire Ins. Co., 176 La. 499, 146 So. 35, and by this Court 
in the recent case of Chambers v. North British & Merc. Ins. Co., 175 So. 95. 
But the insurer is prevented from contesting the value of the property insured 
where the insured is shown to be the unconditional owner and the property 
is immovable by nature and is totally destroyed. There is quite a difference 
in permitting the insurer to show the lack of interest on the part of the insured 
in the property and in permitting the insurer to question the value of the 
property insured. The valued policy law prohibits the latter but does not 
prevent the former. If the property insured was not worth $1,800, the time for 
the insurer to protect its interest was when the policy was written. The value 
f the property cannot now be questioned in the face of Act No. 135 of 1900. 

Counsel for defendants admit that if plaintiff is entitled to recover, he is 
entitled to recover the statutory penalty and reasonable attorney’s fees as 
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provided for in Act No. 168 of 1908. See Bell v. Security Ins. Co., 175 La. 599, 
143 So. 705. 

The judgments will be amended by allowing 12% damages on both policies, 
and by allowing $120 attorney’s fees in the suit against the National Liberty 
Ins. Co. of America, and attorney’s fees of $150 in the other suit, with legal 
interest on the face of the policies from judicial demand, and otherwise the 
judgments will be affirmed by separate decrees in each case. 


HYMAN v. CALEDONIAN INS. CO. OF SCOTLAND. No. 23956. 
St. Louis Court of Appeals. Missouri. June 7, 1938. 
Rehearing Denied June 21, 1938. 
117 Southwestern Reporter (2d) 617. 
2. GASOLINE. 

In action on fire policy, instruction for directed verdict for insurer upon a 
finding that gasoline was allowed by insured to be on the premises, unconfined, 
so that it flowed upon the floor, was not error as against contention that it 
failed to require a finding that hazard was increased by means within the 
control or knowledge of insured, since a finding that gasoline was allowed by 
insured to be on the premises implied knowledge and control of insured. 

(For other cases, see Insurance, Dec. Dig. § 669[4].) 

Error to Circuit Court, St. Louis County; Robert W. McElhinney, Judge. 

“Not to be published in State Reports.” ’ ; 

Action on a fire policy by Isadore Hyman against the Caledonian Insurance 
Company of Scotland. Judgment for defendant, and plaintiff brings error. 

Affirmed. 

Barker, Durham & Drury and J. M. Brown, all of St. Louis, for plaintiff in 
error. 

Anderson, Gilbert, Wolfort, Allen, & Bierman, of St. Louis, for defendant 
in error. 

Sutton, Commissioner. 

_This is an action on a fire insurance policy covering on household goods 
while contained in a building at 1319 North Sarah Street, in the City of St. Louis. 

The petition is in the usual form, and alleges loss or damage by fire occur- 
ring on July 3, 1932, in the sum of $1,259.66, and prays judgment therefor, with 
interest, penalties, attorneys’ fees, and costs. 

Defendant answering pleads by way of affirmative defense the conditions 
of the policy hereinafter set out. 

The cause was tried to a jury, there was a verdict for defendant, and judg- 
ment was given accordingly. Plaintiff brings the case here by writ of error. 

The policy provides as follows: 

This entire policy, unless otherwise provided by agreement thereon or added 
hereto, shall be void: 

“If the hazard be increased by any means within the control or knowledge 
of the insured; or if there be kept, used, or allowed on the premises gasoline, or 
petroleum, or any of its products of greater inflammability or kerosene -oil 
(which may be used for lights and kept for sale according to law, but. in 
quantities not exceeding five barrels).” 

The policy carries an endorsement or rider providing as follows: 

“Automobile and Gasoline Permit. 

“Subject to the following conditions permission is granted to use gasoline in 
the premises described in this policy. 

“The conditions of this permit, insofar as they are within the control of the 
insured, are as follows: 

“That unless otherwise permitted by endorsement hereon, no gasoline in 
excess of ten gallons (which shall be kept in a tight and entirely closed metal 
can free from leak) except that contained in the reservoir of an automobile or 
a gasoline stove, shall be kept or used in the premises described in this policy. 

“Fuel oil and gasoline oil permit. 


“Subject to the following conditions, permission is granted to keep and use 
fuel oil and kerosene oil for light, heat and power in the premises described 
in this policy. 
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“The conditions of this permit, insofar as they are in the control of the 
insured, are as follows: 

“That not to exceed a total of five barrels of fuel oil or kerosene oil shall 
be kept in the premises described in this policy (if a greater quantity than five 
barrels is kept permission may be granted therefor by separate endorsement and 
upon payment of additional premium).” 

The policy was issued on June 14, 1932. The fire occurred about 11:30 p. m. 
on July 3, 1932. The building where the fire occurred was a four-family flat. 
Plaintiff owned the equity. He resided with his wife on the first floor. He 
testified that he and his wife made a trip to Chicago on July 2, 1932; that they 
got up early in the morning and started to Chicago in a Buick sedan about 
8:30; that before leaving he locked the house up; that they arrived in Chicago 
on July 2nd and returned on the 7th; that in East St. Louis he heard there 
had been a fire at his home; that he hurried back to St. Louis and arrived at his 
home just as it was getting dark; that he had no gasoline or coal oil stove at 
his house; that he did not use coal oil lights; that he did not have any coal oil or 
gasoline there at all; that he had no lights or stove or anything that used 
vasoline or coal oil; that so far as he knew there was no gasoline, coal oil, or 
other combustible liquid or articles in the house when he left there; that he did 
not have a can of gasoline in the basement, nor a can of coal oil, nor a can in 
any place; that he had no candles about the place. 

Plaintiff’s wife testified that before they left for Chicago she locked up all 
the windows and locked the doors; that nobody else had a key to the house; 
that she personally saw that everything was locked tight. 

It appears that the police department received information or a tip that 
there was to be a fire at plaintiff’s building, and police officers were detailed to 
watch the building. 

Herman Gregg, a police officer, testified that he was watching the building 
on the night of July 3rd; that when the fire broke out he was standing in an 
alley right in front of the window, in front of the room where the fire was; 
that he saw a thing like a fire cracker that shot about one hundred sparks of 
fire to the ceiling; that a hundred or couple of hundred sparks flew up to the 
ceiling and dropped back to the floor; that after that he went into the premises, 
and there was plenty of odor there—odor of some kind of gas; that there was 
the same kind of odor in the basement, and some kind of fluid dripping through 
the floor. 

Joseph Morgan, district fire chief, testified that he arrived at the scene of the 
fire about two or three minutes after the alarm was sounded; that he could see 
the fire from the south side of the building through the windows; that the 
fire was burning all along the floor; that that is where he saw the flame; that 
there was a pronounced odor of some volatile inflammable liquid, gasoline or 
petroleum product of some kind; that he went to the basement and got a very 
pronounced smell of inflammable liquid there and discovered some of it on the 
floor; that it was dripping through the floor where the fire was; that the same 
odor was noticeable in the basement as on the first floor; that he scooped up 
some of the liquid and put it in a bottle and turned it over to Sergeant Teeters 
of the police department to be analyzed; that he thought it was gasoline, and 
that the odor he smelled was the odor of gasoline; that the gasoline was 
dripping down off the rafters through the floor; that he never saw any cans 
around there any place, nor coal oil cans; that there was a very pronounced 
odor of gasoline there. 

Henry Stein, a police officer, testified that he was at the scene of the fire 
and noticed a strong smell of gasoline; that he was in the basement where a 
drip was coming down that had the odor of gasoline. 

William F. Gaus, a member of the fire department, testified that the fire 
was in the dining room and did not go to any other part of the building; that 
he smelled a pretty strong odor of gasoline; that the room was filled with 
fumes that smelled like gasoline; that it took three or four of five minutes to 
put the fire out. 

Sergeant Teeters of the police department testified that he arrived at the 
scene of the fire about 12:15 or 12:30 a. m.; that he noticed a pretty strong odor 
cf coal oil, or gasoline, while he was in the premises; that Chief Morgan and 
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some of his men filled a bottle with the liquid that was dripping through the 
floor; that he inspected the premises after the fire and did not find anything 
in the nature of gasoline containers or cans of any kind; that gasoline was still 
dripping through the floor when he got there. 

The bottle of liquid was taken to the city chemist and the liquid was found 
to consist of water and gasoline. 


It was shown by an expert witness that the condition of the paint and 
wallpaper in the room where the fire occurred was typical of cases where gaso- 
line or benzine or coal oil had been present at the time of the fire. 

[1] Plaintiff complains here of defendant’s instructions Nos. 3 and 4, on the 
ground that they direct a verdict for defendant upon a finding that gasoline or 
inflammable liquid was kept, used, or allowed by the insured to be in the 
premises unconfined and in such condition that the same ran and flowed upon 
the floor and through the floor, without requiring a finding that the keeping or 
using thereof was of a permanent or habitual character. He also complains of 
the use of the word “allowed” and the words “inflammable liquid” because not 
within the meaning of the conditios of the policy. With respect to these 
criticisms of the instructions, it will suffice to say that plaintiff's own instruc- 
tion directing a verdict for plaintiff is couched conversely in substantially the 
same language, and does not require a finding that the keeping or using of 
the gasoline was of a permanent or habitual character as an essential to defeat 
recovery. Plaintiff may not be heard to complain here that the defendant in 
its instructions adopted the formula used by plaintiff in his instruction. 

{2, 3] Plaintiff complains further of defendant’s instructions for that they 
fail to require a finding that the increase of hazard was “by means within the 
control or knowledge of the insured,” or that the conditions respecting the 
keeping or using of gasoline on the premises were “within the control of the 
insured.” Defendant’s instructions required a finding that gasoline was allowed 
by the insured to be on the premises and floor. This language, of course, 
implies knowledge on the part of the insured, and we think it also implies control 
by him, for how could he allow that of which he had no control? If he allowed 
it he was necessarily a party to it. Besides, plaintiff’s own evidence shows 
that he had exclusive control of the premises where the fire occurred, that the 
doors and windows were locked, and that there were no keys to the doors othe: 
than those he took with him to Chicago. The firemen found the doors and 
windows locked when they arrived in response to the fire alarm. The police 
officers watched the premises and saw that no one entered while plaintiff was 
away on his trip to Chicago. There could hardly be a doubt that if there 
was gasoline on the premises it was there by his own act. There is no sugges- 
tion in the evidence that it got there in any other way. Moreover, plaintiff's 
own instruction required a finding that the increase in the hazard to defeat 
recovery must have been by means within his control or knowledge. This was 
in no manner in conflict with defendant’s instructions. And if plaintiff had 
requested an instruction advising the jury that the conditions respecting the 
keeping or using of gasoline on the premises to defeat recovery must have been 
within his control, it would not have been in conflict in any manner with 
defendant’s instructions. Not having requested such an instruction, he may not 
be heard to complain here that none such was given. 

We conclude that there was no reversible error in defendant’s instructions 

[4] Plaintiff cites no authorities in support of his assignment of error 
respecting the admission of testimony. Nor does he afterwards mention the 
assignment in his brief under points relied on, or discuss it in his argument as 
a ground for reversal of the judgment. It is therefore treated as abandoned 

The Commissioner recommends that the judgment of the circuit court be 
affirmed. 

Per Curiam. 


The foregoing opinion of Sutton, C., is adopted as the opinion of the court 
The judgment of the circuit court is accordingly affirmed. 
Hostetter, P. J., and Becker and McCullen, JJ., concur 
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WERBER LEATHER COAT CO., Inc. v. NIAGARA FIRE INS. CO OF 
NEW YORK et al. 
Supreme Court, Appellate Division, Second Department. June 6, 1938. 


> New York Supplement (2d) 1. 
1. PROOF OF LOSS. 


In action on fire policies, evidence sufficiently established that proof of loss was 
willfully padded to bar recovery. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

2. MISREPRESENTATION. 

_ As respects fire policy, where there is willful misrepresentation of material 
facts or concealment thereof by insured in proof of loss, examination pursuant 
to policy, or otherwise, policy is void in accordance with its terms. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

Appeal from Trial Term, Dutchess County. 

Action on fire policies by Werber Leather Coat Company, Inc., against Niagara 
Fire Insurance Company of New York and others. From a judgment for plaintiff 
and an order denying a motion to set aside a verdict for plaintiff and for a new 
trial, named defendant and part of the other defendants appeal. : 

Judgment reversed, complaint dismissed, and appeal from the order dismissed. 

Argued before Lazansky, P. J., and Hagarty, Carswell, Davis, and Close, JJ. 

Ralph S. Kent, of White Plains (Lawrence S. Hazzard and Thomas D. Scoble, 
Ir., both of White Plains, on the brief), for appellants. 

John E. Mack, of Poughkeepsie, for respondent. 

Hacarty, Justice. 

This action is to recover upon insurance policies covering the fire risks of a 
factory located at Beacon, New York, devoted to the making of leather goods. 
The fire occurred on the 7th day of May, 1934, and concededly was of incendiary 
origin. 

While the proof was ample to warrant the jury in finding that the fire was 
set at the instigation of plaintiff for the purpose of collecting the insurance, a 
question of fact was presented, not only as to that issue, but also, in accordance 
with the charge of the court, as to whether or not plaintiff had wilfully concealed 
information with respect to claimed difficulties with “commenists” and “union 
organizers” upon whom it sought to place responsibility for setting the fire. 

[1] Errors with respect to admission of proof and in the charge would, in any 
event, require a reversal of the judgment and the granting of a new trial, but 
such errors need not be detailed, as we are of opinion that the complaint should 
be dismissed for the reason that the proof of loss was wilfully padded. 

In support of damage for “loss out of sight” in the sum of $2,500, plaintiff 
submitted to appellants a statement showin; the manner in which it computed this 
loss, which statement was in lieu of the examination of plaintiff's representatives 
by appellants. In accounting for goods shown by inventory taken January 1, 1934, 
plaintiff sets forth sales from that time to the date of the fire in the sum of 
$30,147. Actually, sales amounted to approximately $4,000 more than that. This 
difference in sales results in a substantial portion of the claimed “loss out of 
sight” damage, based, as it is, on loss of goods not appearing in the inventory taken 
after the fire. 

The showing is conclusive that, in the latter part of the year 1932, plaintiff 
falsified sales to its customer Rice-Stix Dry Goods Co. in the aggregate sum of 
$4,455 over actual sales by adding false items to its copies of invoices and including 
those false items in its aggregate sales for that year. These false sales were then 
“washed out” early in 1933 by false entries in its books to the effect that Rice-Stix 
Dry Goods Co. had returned equivalent merchandise, whereas, in fact, no such 
returns had been made. Such false entries, however, had no direct bearing on 
the amount of sales claimed for 1934, as contained in the letter showing the manner 
in which the “loss out of sight” was computed. 

Plaintiff, however, again resorted to the same practice of exaggerating its 
total sales for the year 1933, by making false entries with respect thereto for the 
latter part of that year. An invoice included in the total sales for that year is of 
merchandise in the sum of $2,165 to one Kramer, a brother of plaintiff’s vice- 
president and secretary, which merchandise admittedly was never shipped and for 
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which payment was not made. An alteration of an invoice of goods shipped to 
Phillips Tanning and Clothing Co., owned by one Martin Langer, son-in-law of 
plaintiff’s president, shows a forged addition of merchandise in the sum of 
$1,953.24, which, the uncontradicted proof shows, had never been shipped. Shortly 
after January 1934, the account of Kramer was credited with various sums totaling 
2,165. Plaintiff's ledger shows an alteration on the debit side of the Phillips 
Tanning and Clothing Co. account, under date of December 18, 1933, to increase 
a sum which was two hundred and some odd dollars to $2,163.84 and, in March 
and April of 1934, this account was credited with three amounts totaling the sum 
of $1,953.24, representing the difference between the actual and the fictitious sales. 
The total of these two false entries is $4,118.24. 

While plaintiff offered no testimony in rebuttal of this showing, its explanation, 
made during the presentation of its case, was that it was the practice or custom 
of plaintiff to make reservations of goods for customers and, in the event that 
such reservations were not taken by the customer, to sell such merchandise else- 
where. The purport of this alleged explanation was that the inventory taken 
January 1, 1934, did not include the goods in question, but that, when these accounts 
were credited with returned merchandise, such merchandise so reserved was then 
moved back into stock. No attempt was made to show that this so-called returned 
merchandise had been shipped to other customers. In the light of the falsifications 
of the invoice book, however, the explanation was insufficient to create an issue. 
The invoice book shows that the falsifications were made on the carbon copies of 
invoices kept for the purpose of totaling sales, and purported to show goods actually 
shipped. The continuous falsifications of totals of sales carried on the back of 
these invoice sheets, evidenced by erasures and marking over, show that they were 
accomplished after the termination of the year 1933. The uncontradicted testimony 
of Gompers, defendants’ accountant, is that the total of the falsified sales to Kramer 
and Phillips Tanning and Clothing Co. amounted to $4,118.24 and that this sum, 
when marked off by way of claimed returned merchandise, served to depress to 
that extent actual sales made in 1934. 

(2] If there is wilful misrepresentation of a material fact, or concealment 
thereof, on the part of the insured in the proof of loss, examination pursuant to 
the policy, or otherwise, the policy is void in accordance with its terms. Claflin v 
Commonwealth Insurance Co., 110 U.S. 81, 85, 3 S.Ct. 507, 28 L.Ed. 76; Domagalski 
v. Springfield Fire & Marine Ins. Co., 218 App.Div. 187, 218 N.Y.S. 164; Kantor 
Silk Mills, Inc., v. Century Insurance Co., Ltd., of Edinburgh, Scotland, 223 
Sapner. 387, 228 N.Y.S. 822, affirmed, without opinion 253 N.Y. 584, 171 N.E. 
93. 

On the trial, however, plaintiff seems to have abandoned its computations to 
show “loss out of sight” and to have relied, instead, upon the memory of its 
officer, Louis Kramer, who professed to have a personal recollection that certain 
articles of merchandise which were in the stock room prior to the fire were not 
there after the fire, nor in the inventory of loss, and could be accounted for only 
as having been burned out of sight. The photographs taken immediately after the 
fire, with which Kramer was confronted, demonstrated that this attempt to show 
such loss was equally fraudulent. It is unnecessary to detail the inconsistencies and 
manifest falsehoods into which he became involved in endeavoring to substantiate 
the claim of loss by this method. Testifying solely from recollection or imagina- 
tion, he was able to recite merchandise of the value of only $1,300, although he 
claimed such loss amounted to $3,500. The attempt by this witness to locate such 
merchandise prior to the fire, in the face of the photographs showing the actual 
situation and the fact that this “flash” fire had not burned anything at all out of 
sight, was as futile as the attempt to show such a loss by computations from the 
books. 

In our opinion it appears conclusively that plaintiff made false and fraudulent 
representations with respect to damage, and that, therefore, the policies were 
voided; and so the judgment should be reversed on the law, with costs, and the 
complaint dismissed, with costs. The appeal from the order denying the motion 
to set aside the verdict and for a new trial should be dismissed. 

Judgment reversed on the law, with costs, and complaint dismissed, with costs. 
Appeal from order denying motion to set aside the verdict and for a new trial 
dismissed. 

Lazansky, P. J., and Carswell, Davis, and Close, JJ., concur. 
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ATLANTIC FIRE INS. CO. OF RALEIGH, N. C. v. SMITH et al. No. 27646. 
Supreme Court of Oklahoma. March 29, 1938. 
Rehearing Denied May 24, 1938. 
\pplication for Leave to File Second Petition for Rehearing Denied June 14, 1938. 
80 Pacific Reporter (2d) 216. 
4. CANCELLATION. 


Where an insurance policy provides that it shall be canceled on insured’s 
request, an unequivocal request by insured for cancellation is sufficient to terminate 
contract with respect to subsequent rights and liabilities of parties thereunder. 

(For other cases, see Insurance, Dec. Dig. § 240.) 

3. NOTICE OF CANCELLATION. 

Where those insured admitted in their reply that they gave notice about March 
Ist that they desired to terminate fire policy, which provided that it should be 
canceled at any time at insured’s request, rights and liabilities of parties were fixed 
as of that date, and the insured were, by their own statements, precluded from 
recovering for fire loss on March 13th, irrespective of fact that insurer wrote 
insured that policy had been canceled effective March 17th. 

(For other cases, see Insurance, Dec. Dig. § 243.) 

Syllabus by the Court. , 

1. Where a jury is waived and the cause tried to the court, the judgment ot 
the court will be given the same force and effect as the verdict of a properly 
instructed jury upon review in this court. : 

2. When a cause has been presented and tried in the lower court upon certain 
theories and an appeal has been perfected here, the parties will not be permitted 
to present a new theory which was not presented to the trial court. 

3. Admissions in a pleading material to the action or a defense thereto are 
conclusive upon the party making them so long as they remain in the record and 
cannot be contradicted by evidence offered by the parties so bound. 

4. When a policy of insurance provides that it shall be canceled upon the 
request of the insured, an unequivocal request made by the insured for such 
cancellation is all that is required to terminate the contract with respect to the 
subsequent rights and liabilities of the parties thereunder. 

Appeal from District Court, Creek County; J. Harvey Smith, Judge. 

Action by William C. Smith and others, doing business as the Standard Grocery 
Company, against the Atlantic Fire Insurance Company of Raleigh, N. C., to 
recover on a fire policy. From the judgment, the defendant appeals, and the 
plaintiffs cross-appeal. 

Judgment reversed and cause remanded with directions to enter judgment for 
defendant. 

M. C. Rodolf, J. B. Houston, and Parke Davis, all of Tulsa, and J. B. Pat- 
terson, of Wichita, Kan., for plaintiff in error. 

Streeter Speakman and Glenn O. Young, both of Sapulpa, and A. L. O’Bannon, 
of Okmulgee, for defendants in error. 

Per Curiam. 

This is an appeal from the district court of Creek county. ‘The action was 
instituted by the defendants in error, hereafter referred to as plaintiffs, against 
the plaintiff in error, hereafter referred tc as defendant, to recover the sum of 
$3,500, alleged to be due under a contract of fire insurance. 

Plaintiffs in their petition allege in substance that on February 1, 1934, they 
were the owners of certain furniture, fixtures, and a stock of merchandise located 
in the city of Bristow, Okl., and that on said date the defendant, through its agent 
at said point, issued and delivered to the plaintiffs a certain policy of insurance 
whereby the aforesaid property was insured in the amount of $3,500 against loss 
or damage by fire for a period of one year; that on March 13, 1934, while said 
policy of insurance was in full force and effect, that the property covered thereby 
and of the value of $9,767.58 had been damaged and destroyed by fire; that timely 
proot of said loss had been furnished the defendant, but that defendant had denied 
any and all liability under said policy. Wherefore, plaintiffs prayed judgment for 
the face amount of said policy. Answer of defendant admitted the execution and 
delivery of said policy of insurance as pleaded by the plaintiffs, but alleged that 
it had been canceled prior to any loss thereunder and by way of further defense 
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asserted that the plaintiffs had caused the fire and that the proof of loss submitted 
was false and that the plaintiffs had encumbered a portion of the insured property 
by chattel mortgage and had thereby voided the policy and that the proof oi loss 
which plaintiffs furnished was insufficient, and therefore that the defendant was 
not liable to the plaintiffs in any amount. The plaintiffs in their reply, after 
specifically denying that the policy had been canceled, prior to the loss thereunder, 
admitted that they had requested the defendant to cancel said insurance March 
1, 1934, but alleged that it had refused to do so until after the loss had occurred 
and pleaded further that after the loss the defendant had, with full knowledge of 
all of the facts, denied liability upon the sole ground that the policy had been 
previously canceled and that it was thereby estopped to plead any other defense. 
Defendant was thereafter permitted to file an amendment to its answer wherein 
it denied the execution of the loss payable clause which was attached to the policy 
shown as an exhibit to plaintiffs’ petition. The parties waived a trial by jury and 
tried the cause to the court. The court found the issues generally in favor of 
plaintiffs and gave them judgment in the sum of $2,550. The defendant appeals 
and the plaintiffs cross-appeal. The record reveals substantially the following 
state of facts: Plaintiffs on February 1, 1934, procured a policy of insurance from 
one J. H. Roach, an agent of the defendant; thereafter and about February 12, 
1934, plaintiffs executed a chattel mortgage to the Morris Plan Bank of Tulsa on 
a portion of the property which had been insured. The agent, J. H. Roach, had 
authority to endorse consent to mortgages on policies issued by his company, but 
whether he did in the instant case was a disputed question. About March 1, 1934, 
the plaintiffs told the agent of the defendant that they desired to terminate the 
policy for the reason that they wanted to give the insurance to an agent of 
another company and about the 4th or 5th of March, 1934, defendant’s agent called 
for the policy but plaintiffs were unable to locate the same and thereafter on March 
10, 1934, the defendant wrote the plaintiffs notifying them that the policy had been 
canceled effective at noon, March 17, 1934. Plaintiffs suffered a loss by fire on 
the night of March 13, 1934, and claimed that the original policy which had been 
delivered to them had been lost or destioyed and therefore they attempted to 
prove contents of the policy and a loss payable clause by secondary evidence. This 
gave rise to the dispute regarding the execution of the loss payable clause. 
Without objection there was some evidence introduced to the effect that the plain- 
tiffs had procured another policy of insurance in the same amount and covering 
the same stock of goods from another company in accordance with their previous 
advice to the defendant’s agent. It does not appear from the evidence whether this 
insurance was valid or otherwise. The extent of loss and damage sustained by 
the plaintiffs was fixed by different witnesses at varying amounts. As grounds for 
reversal of the judgment, the defendant urges, in substance, that the evidence is 
insufficient to show that the loss payable clause was indorsed on the policy which 
was delivered to the plaintiffs, and that if the defendant should be held liable to 
the plaintiffs, that then the loss should be prorated between the defendant and the 
other insurance company, and finally that the policy was automatically canceled by 
request of the plaintiffs made to their agent on March 1, 1934. The plaintiffs 
contend, in substance, that under the evidence they should have had judgment for 
the face amount of the policy and that the claim to proration presents a new and 
different theory from that which was advanced and presented to the trial court 
and that the statements made by the plaintiffs on March 1, 1934, were insufficient 
to effect an automatic cancellation of their policy. 


{1} Since the action was one at law and was tried to the court without the 
intervention of a jury, the decision of the court on questions of fact must he given 
the same weight and consideration as the verdict of a jury. The rule being stated 
in Conrad v. James, 174 Okl. 54, 49 P.2d 718, as follows: “Where a jury is waived 
and the cause tried to the court, the judgment of the court must be given the same 
force and effect as the verdict of a properly instructed jury, and if there be any 
competent evidence reasonably tending to support the judgment of the trial court, 
the same will not be disturbed on appeal.” 

It follows that the claim of the defendant that the evidence was insufficient to 
show an indorsement of the loss payable clause on the policy as well as the claim 
of the plaintiff that the evidence was such that would entitle them to a judgment 
for the face amount of the policy cannot be considered. 
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[2] The contention of the defendant regarding right to proration cannot 
be entertained since this issue was not presented to the trial court and therefore 
constitutes a new theory in this court. As said in the case of Ward v. Continental 
Insurance Company, 165 Okl. 20, 24 P.2d 654, 657: “It is well settled that a party 
cannot try his case in the trial court on one theory then ask a reversal in this court 
on a theory not presented to the trial couri.” 

The final contention of defendant is that the policy was automatically canceled 
on March 1, 1934, by a request made by the plaintiffs at that time. The policy 
involved was an Oklahoma standard form and contained the following provision: 
“This policy shall be canceled at any time at the request of the insured; or by the 
company by giving five days notice of such cancellation.” 

The reply of plaintiffs after expressly denying that the policy had been can- 
celed by mutual consent contained the following language: “Further in this connec- 
tion plaintiffs aver, allege and state that they did on or about March 1, 1934, and 
prior to the date of said fire, make request upon said defendant to cancel said 
insurance but that the defendant expressly failed and refused to cancel said policy 
of insurance until after said loss by fire had occurred ;” 

[3] The plaintiffs seek to evade the effect of the admission thus made in their 
reply by testimony which was introduced to explain the circumstances and manner 
in which the request was made and to show an estoppel by conduct on the part 
of the defendant. In this connection the plaintiffs rely upon the fact that the 
defendant under date of March 10, 1934, wrote the plaintiffs a letter in which it 
attempted to exercise the right reserved to it by the policy to effectuate the can- 
cellation upon notice. Manifestly, if the policy had been canceled by the acts of 
plaintiff, the letter of the defendant could not alter or vary the situation. It is 
the rule that where admissions are made in the pleadings which are material to 
the action or a defense that they are conclusive upon the party so making them 
and cannot be thereafter controverted by evidence offered by the parties so bound. 
See Farmers’ State Bank v. Gravelle, 80 Okl. 276, 195 P. 1092; Rogers v. Brown, 
15 Okl. 524, 86 P. 443; Miller v. Gregory, 132 Okl. 48, 269 P. 302. 

[4] As said in the case of Victory Ins. Co. v. Schroeder, 167 Okl. 516, 30 
P.2d 894, 895: “It is the well-settled rule of law, where the policy of insurance 
provides that the insurance may be canceled at any time on the request of the 
insured, that the surrender of such policy with a request to the insurer or its 
authorized agent that it be terminated, operates ipso facto as _a cancellation. See 
the case of Crown Point Iron Co. v. Aétna Insurance Co., 127 N.Y. 608, 614-616, 
28 N.E. 653, 14 L.R.A. 147. In the case of Insurance Commissioner v. People’s 
Fire Insurance Co., 68 N.H. 51, 44 A. 82, it was held that where the insurance 
contract entered into by the company provides that it may be terminated at the 
request of the insured, the reasonable construction of the insured’s contractual 
right to terminate the policy is that he may do so by delivering it to an agent of 
the company with the request that it be canceled, or with notice that he surrenders 
it for cancellation, or with any direct manifestation of his purpose to terminate 
it at that time. In the case of Insurance Company of North America v. Detroit 
& Security Trust Company, 9 Cir., 51 F.2d 155, it was held that communication 
to insured’s brokers directing cancellation of policies was ineffective until transmit- 
ted to the Insurance Company, but was effective as to companies for which the 
brokers acted as general agents.” 

[5] In the light of the foregoing authorities, it is apparent that when the 
plaintiffs requested the defendant to cancel the policy involved on March 1, 1934, 
as they admitted in their reply they did do, and prior to any loss under said 
policy, that the rights and liabilities of the parties were fixed as of said date and 
that therefore the plaintiffs by their own statement were precluded from recovering 
from the defendant in any amount. In view of this conclusion, the cause must be 
reversed and remanded to the trial court with directions to enter judgment in favor 
ot the defendant. 

Reversed with directions. 

Osborn, C. J., Bayless, V. C. J., and Riley, Phelps, Gibson, Corn, and Hurst, 
JJ... concur. 

Welch and Davison, JJ., absent 
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EGGLESTON v. ORIENT INS. CO. 
SAME v. EBERLE. 
SAME v. INSURANCE CO. OF NORTH AMERICA. No. 27916. 
Supreme Court of Oklahoma. May 10, 1938. 
Rehearing Denied June 7, 1938. 
80 Pacific Reporter (2d) 273. 
2. PREMIUM PAYMENT. 

In absence of express authorization, an insurance agent cannot bind the 
company to accept personalty in lieu of money for the premium, and no valid 
contract arises by such agreement in absence of consent, knowledge, acquies- 
cence, estoppel, or ratification by the company. 


(For other cases, see Insurance, Dec. Dig. § 129.) 


Syllabus by the Court. 

1. In all civil actions brought by or against a corporation, it shall not be 
necessary to prove on the trial of the cause the existence of such corporation, 
unless the defendant shall in his answer expressly aver under oath that the 
plaintiff or defendant is not a corporation, 

2. Payment is an affirmative defense, and the burden of proof on the issue 
is upon the party alleging payment. 

3. An insurance agent, in the absence of express authorization, cannot bind 
the company to the acceptance of personal property in lieu of money for the 
premium, and no valid contract arises by such agreement in the absence of 
consent, knowledge, acquiescence, estoppel, or ratification by the company. 

Appeal from Court of Common Pleas, Oklahoma County; Chas. W. Connor, 

udge. 

’ Piieiae by the Orient Insurance Company, by Will S. Eberle, general agent, 
and by the Insurance Company of North America against H. C. Eggleston to 
recover premiums allegedly due for fire policies. From a judgment in favor of 
the plaintiffs, the defendant appeals. 

Judgment affirmed. 

Claude Weaver, of Oklahoma City, for plaintiff in error. 

Rittenhouse, Webster & Rittenhouse, of Oklahoma City, for defendants in 
error. 

Bay.Less, Vice Chief Justice. 

Three actions styled, Orient Insurance Company of Hartford, Conn. v. 
H. C. Eggleston, No. 2700; Will S. Eberle v. H. C. Eggleston, No. 2701; and 
Insurance Company of North America, a Corporation v. H. C. Eggleston, No. 
2738, were filed in the court of common pleas of Oklahoma county, and resulted 
in judgments for the plaintiffs. Eggleston appeals. The three actions were 
consolidated for the purpose of trial, and are consolidated on appeal and will 
be considered together. 


Each of the plaintiffs sued to recover the premiums alleged to be due for 
certain specified policies of fire imsurance sold by a local agent named Aubrey to 
Eggleston. Eberle was general agent for a company and under his contract 
had paid the net on the policies sold by that company and brought suit in his 
own name for the premiums. 

Eggleston’s separate answers are the same and were verified, and may be 
summarized as follows: (1) General denial: (2) plea of the statute of frauds; 
and (3) “The defendant, as to all or any part of the plaintiff's claim which the 
proof may show the defendant originally obligated for, if any, which the 
defendant denies, specifically pleads payment in full and finally answering 
herein, says that he owes the plaintiff nothing upon the causes of action in the 
petition set forth.” Plaintiffs’ replies were general denials. 

{1] Defendant argues that a number of defenses were raised by these 
answers which merit detailed consideration. He says the plaintiffs must prove 
(1) their corporate existence; (2) the agency of the various agents mentioned ; 
(3) the items of the debts sued upon; and many other technical points which 
may be said to arise generally under a general denial. The petitions contained 
general allegations of corporate existence. The verified answers contained 
general denials, but no express averments under oath that the corporate plain- 
tiffs were not corporations. We have held that a verified general denial is not 
sufficient to raise the issue of corporate existence under section 9737, O.S.1931, 
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18 Okl.St.Ann. § 23; Marshall Mfg. Co. v. Dickerson, 55 Okl. 188, 155 P. 224; and 
McMurray v. Witherspoon, etc., Co., 132 Okl. 100, 269 P. 357. With respect to 
the other issues presented under this argument, it is sufficient to say that we 
believe the trial judge correctly subordinated all issues to the one of payment. 
Upon a consideration of the record in this case, we are of the opinion that the 
issues relating to agency, original liability, etc., lose significance in the light 
of the affirmative defense of payment. 

The plaintiffs introduced evidence in detail with respect to the various 
policies issued and the amount of premium on each. It appeared from their 
evidence that, while Eggleston may not have been the owner of all of the 
properties upon which policies were issued, he was a builder and had an insur- 
able interest in all such properties at the time the policies were issued. In 
answer to a direct question by the trial judge, Eggleston admitted all of these 
policies were issued and charged to him. Whereupon, his attorney stated that 
there were a few exceptions and they would be pointed out. We are unable 
to find in the record where this was done. Therefore, all denials in the plead- 
ings or elsewhere fall in view of the defendant’s admission. This admission 
puts at an end questions of agency, etc. 

[2] Eggleston’s defense of payment was the subject of much contradictory 
testimony. Plaintiffs categorically denied any payment. Eggleston testified to 
a course of personal dealings between him and Aubrey, agent of the plaintiffs, 
out of which he claimed actual payments of money and credits sufficient to 
discharge the debts sued upon. These fall into three classes: (1) Checks; (2) 
money collected by Aubrey and kept by agreement; and (3) credits arising from 
various business transactions between the two and wholly unrelated to plaintiff’s 
business. The checks were the subject of dispute between the parties. The 
items of money collected and kept by Aubrey were fairly established. The 
items of credit arising from their business relations the trial court generally 
refused to permit to be shown in evidence. Defendant cites 32 C.J. 333, May on 
Insurance, § 134, and numerous cases for the proposition that an agent may 
collect premiums otherwise than in money. In our opinion they cannot be 
applicable to the facts offered to be proved in this case. In addition, defendant 
recognizes the weakness of his proposition as to this rule when he relies upon 
consent, ratification, and estoppel as lending support. It is sufficient to say 
that there is no proof of consent, ratification, or estoppel on the part of the 
plaintiffs. 

{3, 4] The defendant complains of the instructions given to the jury, which, 
in effect, directed the jury to find for the plaintiffs unless they found and 
believed that the defendant had proved payment of the debts. The trial judge 
instructed the jury that the burden of proof relating to payment was upon the 
defendant. The defendant asserts that this was an invasion of the province 
of the jury, and that it was distortion of the law relating to the burden of 
proof. The defendant contends that the burden of proof is always on the 
plaintiff. It is elementary that the burden of proof is upon the one who brings 
the action. But it is likewise elementary that there are many instances when 
the burden of proving certain issues is upon the one who tenders the issue. 
The issue of payment is one of these. Payment is an affirmative defense, and 
must be pleaded specifically (11 Oklahoma Digest 273, Payment § 59); and the 
burden of proving is upon the party, alleging it. (Edwards v. Johnston- 
Larimer Dry Goods Co., 59 Okla. 101, 158 P. 446). The trial judge did not err 
in so directing as to the burden of proof, and the instructions given were proper. 

That the jury was not misled . these instructions as to where the Garden 
of proof lay is apparent from the fact that certain credits were allowed to 
defendant. In other words, the jury was impressed by the defendant’s admission 
of indebtedness in the first instance and likewise was impressed by his evidence 
relating to certain credits claimed. In other words, the jury believed that he 
had made some payments and allowance was made therefor. 

Finding no error in the record, the judgment of the trial court is affirmed. 

Judgment affirmed. 

Phelps, Corn, Gibson, and Hurst, JJ., concur. 
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SPERN v. GLOBE & REPUBLIC INS. CO. 


Superior Court of Pennsylvania. June 29, 1938. 


200 Atlantic Reporter 196, 
1, SOLE OWNERSHIP. 

In assumpsit on fire policy, which was issued to wife covering property held 
by husband and wife by entireties, and which provided that it should be void, 
unless otherwise provided by written agreement, if insured’s interest was other 
than unconditional and sole ownership, evidence consisting of conflicting. testimony 
of husband and insurer’s agent as to whether husband, on procuring policy, informed 
agent, who wrote policy, that wife did not have sole title, authorized submission 
of case to jury, and supported verdict allowing recovery. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

3. WAIVER. 

An insurer may waive condition in policy by parol, although policy contains 
stipulation that there shall be no waiver of any condition except on express agree- 
ment indorsed on policy. 

(For other cases, see Insurance, Dec. Dig. § 386.) 

4. EVIDENCE. 

Where insurer’s agent, through whom policy is procured, either through fraud 
or mistake writes a fact as warranted in policy or application different from 
that stated by insured, the truth may be shown. 


(For other cases, see Insurance, Dec. Dig. § 379[1].) 


Appeal No. 87, April term, 1938, from judgment of Court of Common Pleas, 
Westmoreland County, No. 378, May term, 1933; James A. Chambers, President 
Judge, Fifty-Third Judicial District, Specially Presiding. 

Assumpsit on a fire policy by Mary Spern against the Globe & Republic Insur- 
ance Company. From a judgment on a verdict for plaintiff for $891.43, defendant 
appeals. 

Affirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
and Rhodes, JJ. 

Scott Fink, of Greensburg, and W. W. Stoner, of Pittsburgh, for appellant. 

W. M. Kahanowitz, of Greensburg, and L, Alex. Sculco, of New Kensington, 
for appellee. 

STADTFELD, Judge. 

This is an appeal by defendant, from a judgment on a verdict in favor of 
Mary Spern, plaintiff, in an action of assumpsit on a fire insurance policy issued 
to her by the Globe and Republic Insurance Co., appellant, on a brick building 
situated on the west side of Highway St., Yukon, Pa. 

The title to the property was in Sam Spern and Mary Spern, husband and 
wife, by entireties. The policy contains the following clause: “This entire policy 
shall be void, unless otherwise provided by agreement in writing added thereto, 
(a) if the interest of the insured be other than unconditional and sole ownership 
** *” There was no agreement in writing either added to the policy or other- 
wise executed modifying this clause of the contract. 

The plaintiff's amended statement of claim, par. 8, contains the following 
averment: “The said policy of insurance was taken out in the name of Mary 
Spern, the plaintiff above named, with the knowledge and consent of the agent 
of the defendant corporation that the said property was owned by Mary Spern 
and her husband, Samuel Spern as an estate by entirety.” 

This averment is denied in defendant’s affidavit of defense in which defendant 
denied a right of recovery by reason, inter alia, of the provision in the policy 
quoted above. 


Upon the trial of that case, Sam Spern, husband of plaintiff, testified that 
he had gone to the office of Mr. Mitchell, the agent for the company, and told 
him that he desired to take out a policy of fire insurance on this property and that 
he disclosed to the agent that the title to the same was in him and his wife; 
that he received the policy of insurance and placed it in a box in the bank; that 
he was unable to read and did not know that the policy had not been written in 
the name of both himself and his wife. 

J. L. Mitchell, the agent for the defendant, contradicted the testimony of 
Sam Spern and testified that Spern came to his office with one Julia Slavensky; 
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that the latter introduced Spern as a man desiring to obtain a fire insurance 
policy on a building that he owned; that when Mitchell started to write the policy, 
Tulia Slavensky stated “his wife owned this property”; that Mitchell then asked 
Spern whose name it was in and Spern said “Mary Spern”; that he then pro- 
ceeded to write the policy in the name of Mary Spern and delivered it to the 
husband. Julia Slavensky was not called as a witness by either party. A 
request, ex parte defendant, for binding instructions was refused. 

The court below submitted to the jury the question of fact arising out of 
the testimony and instructed the jury that if it found that Sam Spern had dis- 
closed to the agent, Mitchell, that the title to this property was in himself and 
wife, the company would now be estopped from setting up this ownership clause 
in the policy as a defense. The trial resulted in a verdict for plaintiff in the 
sum of $891.43. Motion for judgment non obstante veredicto was overruled in 
an opinion by Chambers, P.J., 53rd Judicial District, specially presiding. 

The only assignments of error which are pressed by appellant are the refusal 
of binding instructions, and the overruling of the motion for judgment non obstante 
veredicto. 

Appellant contends that the evidence on the question produced by plaintiff 
is not sufficient in law to warrant a finding that the defendant knew, or was 
affected with knowledge, that the title to the building insured by defendant was 
held by plaintiff and her husband as tenants by entireties; that the present case 
presents an instance of modification by parol or reformation by parol evidence, 
of a written contract and requires therefore, a high degree of evidence which 
must be from more than one interested witness, and clear and precise in character. 
In support of its position, appellant cites the case of Livingstone v. Boston Insur- 
ance Co., 255 Pa. 1, 99 A. 212, and quotes from the opinion by Mr. Justice: Walling 
on page 5, 99 A. on page 214, wherein he states: 

“While in our opinion the parol evidence was not sufficient to modify the 
terms of the policy, it was sufficient to sustain a finding that plaintiff was the 
sole beneficial owner of the property insured, in which respect this case differs 
from those cited for defendant. 

“True, the terms of the policy cannot be reformed by the oath of the 
insured contradicted by that of the agent * * *.” . 

[1-3] We do not consider the expression referred to as controlling in the instant 
case. In the case of Evans v. Metropolitan Life Ins. Co., 294 Pa. 406, 144 A. 294, 
the same Justice states on pages 409, 410, 411, 144 A. on page 295: “Knowledge of 
an agent, gained in the transaction of the business in question, is knowledge of the 
principal. [Citing cases,] * * * The statement of Wood on Insurance, 2d Ed., pp. 
1162, 1163, that: “Where other insurance is required to be endorsed on the policy, if 
notice thereof is given to the insurer or its agent, and consent is not indorsed, nor 
the policy canceled, further compliance is treated as waived, and the insurer is 
estopped from setting up such other insurance to defeat its liability upon the policy, 
and the same is true whether the same agent issues both policies; although consent 
is not indorsed upon either policy, yet being issued with knowledge of the facts, the 
insurer is treated as- having waived compliance, and is estopped from setting up 
nonindorsement in defense,’ is quoted with approval in Kalmutz v. Ins. Co., 186 Pa. 
571, 576, 40 A. 816; also in Brumbaugh y. Fire Ins. Co., 20 Pa.Super. 144, 148. * * * 
In Witmer v. Royal Ins. Co., Ltd., 68 Pa.Super. 12, Judge Porter, speaking for the 
court, says (page 17): ‘That an insurance company may waive a condition in a 
policy by parol, although it contains a stipulation that there shall be no waiver of 
any condition except upon an express agreement endorsed on the policy must now 
be accepted as the law of Pennsylvania.’ The general rule against the modification 
of — instruments by oral evidence does not control such case.” (Italics sup- 
plied). 

14] In Hoffman v. Mutual Fire Insurance Co. of Reading, 274 Pa. 292, 117 
\. 917, the Supreme Court, through Mr. Justice Kephart, now Chief Justice, said 
at page 200, 117 A. at page 919: “Where a policy of insurance is procured through 
the agency of one representing the insurance company, and he, either through fraud 
or mistake, writes a fact as warranted in the policy or application from that stated 
by the insured, notwithstanding the rule as to warranty, the truth may be shown.” 
And on page 296, 117 A. on page 918: “Evidence was introduced under objection 
showing the general agent of the company knew the building was on leased ground 
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before the policy was issued, this fact having been communicated to him by appel- 
lants; appellee was thereby estopped from setting up the provision as to fee title.” 

The verdict in the instant case determines in favor of plaintiff the fact that her 
husband informed Mr. Mitchell, agent of the company, at the time of the writing 
of the policy, that the title to the property was in the names of himself and his wife. 

Quoting the language of former President Judge Trexler, in Litto v. Public 
Fire Ins. Co., 109 Pa.Super. 195, 199, 167 A. 603, 604, “* * * No company has a 
right to select and send out agents to solicit patronage and business for its benefit, 
and then saddle their blunders upon its customers. * * * ‘In most of the states, 
* * * courts of law will apply the doctrine of waiver and estoppel, or allow proof 
of mistake, so as to enable the plaintiff to maintain his action for indemnity, and not 
drive him to a court of equity” State Ins. Co. v. Schreck, 27 Neb. 527, 43 N.W. 
340, 6 L.R.A. 524, 20 Am.St.Rep. 696. The contract is not void from uncertainty 
nor is there any need of applying for a reformation of the contract provided it 
appears either from the face of the instrument or extrinsic facts which is the true 
and which is the false description. American Central Ins. Co. v. McLanathan, 1] 
Kan. 533. See, also, May on Insurance, 872, § 566; Couch Cyc. of Insurance, vol. 
3, § 747a23 et seq. And this is especially the case in jurisdictions where equity is 
administered by courts of law, and has been recognized in a number of cases in this 
state many of which are cited in Cooley’s Brief on Insurance 2d Ed. vol. 2, 1470B 
x***” 

See, also, Logar v. Insurance Co., 118 Pa.Super. 16, 178 A. 532, where pertinent 
cases are reviewed at some length. 

The court below, following the decisions both in our court as well as in the 
Supreme Court, disposed of the case on the question of estoppel and not on the 
reformation of a contract. 

We have read with a great deal of interest the very learned brief of counsel for 
appellant. What he asks us to do is to overrule well-recognized cases of the 
Supreme Court decisive of the question involved. This is beyond our authority. 

We find no reversible error in the disposition of the case by the court below. 

The assignments of error are overruled and judgment affirmed. 


FARMERS MUT. FIRE INS. CO. OF GREENE COUNTY v. MALONEY. 
Court of Appeals of Tennessee, Eastern Section. March 18, 1938. 
Petition for Certiorari Denied by Supreme Court June 11, 1938. 
117 Southwestern Reporter (2d) 757. 
1. WITHDRAWAL. 

_Under statutes governing domestic county mutual fire insurers, requiring 
notice of exclusion of insured and cancellation of insurance, under by-laws of 
such an insurer, providing for exclusion of insured on failure to pay assessment 
after notice thereof, and for insured’s withdrawal, after notice, and under policy, 
requiring notice of change of policy, and releasing insurer on nonpayment of 
assessment, where insured failed to pay assessment, insured’s liability for assess- 
ments and insurer’s liability for loss continued until insured gave notice of 
withdrawal or received notice of exclusion and cancellation. Code 1932, &&§ 
6295-6297. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

2. NOTICE OF EXCLUSION. 

Under statutes governing domestic county mutual fire insurers requiring 
notice of exclusion of insured and cancellation of insurance, under by-laws of 
such an insurer, providing for exclusion of insured on failure to pay assessment 
after notice thereof, and for insured’s withdrawal, after. notice, and under policy, 
requiring notice of change of policy, and releasing insurer on nonpayment of 
assessment, insurer was liable for loss which occurred after insured defaulted 
cn assessment but before insured had given notice of withdrawal or received 
notice of exclusion and cancellation. Code 1932, §§ 6295-6297, 


(For other cases, see Insurance, Dec. Dig. § 310[2].) 
3. SUSPENSION. 
The statutory notice of suspension of member of domestic county mutual 


fire insurer is intended to protect member against oversight in payment of 
assessments and to give him immediate notice of loss of insurance when can- 
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celed under insurer’s by-laws, which will permit member to protect his interests 
immediately by paying assessments and being reinstated or taking out other 
insurance. Code 1932, § 6297. 


(For other cases, see Insurance, Dec. Dig. § 310[2].) 


Appeal from Chancery Court, Greene County; George F. McCanless, Chan- 
cellor. 

Action on a domestic county mutual fire policy by H. C. Maloney against 
the Farmers Mutual Fire Insurance Company of Greene County. From a judg- 
ment for plaintiff, defendant appeals. 

Affirmed, 

Susong & Parvin, of Greeneville, for appellant. 

Kilgo & Armstrong, of Greeneville, for appellee. 

PortruM, Judge. 

The complainant, H. C. Maloney, sues the defendant, a domestic mutual fire 
insurance corporation, operating on the assessment plan, for benefits aggre- 
gating $3,190 to which he avers he is entitled under a policy issued to him by the 
defendant which was in force at the date of his loss. He charges that in Septem- 
ber 1932 he suffered a loss by fire of property insured under the policy in said 
amount and that at the time of such loss the policy was in effect. 

The defendant denies that it is liable to the complainant and charges that 
at the time of the fire the complainant had lapsed his policy by nonpayment of 
an assessment of $22 levied against him by the defendant on July 1, 1932; that 
the policy remained lapsed and afforded the complainant no protection when 
the fire occurred. To establish the lapse the defendant relies upon the following 
provisions of the policy: 

“Should the insured neglect to pay any assessment to meet the loss of 
property by any member of the Greene County Association, that at noon of the 
thirtieth day after the secretary’s notices have been issued, the liability of this 
association shall cease until such a time as the insured be again restored to 
membership in the association, but the treasurer shall collect the last assess- 
ment, it being the premium for past protection.” 

This provision of the policy standing alone would settle the issue in favor 
of the defendant, but there are other provisions of the policy conflicting with 
this provision which renders the meaning of the entire contract somewhat 
ambiguous and requires a construction of the policy to reconcile its provision. 
And it is inststed and was so held by the Chancellor that the above quoted 
provision of the policy is in direct conflict with the charter provisions of the 
corporation, which rights and restrictions are defined in the Code of 1932, 
Sections 6295-6297. The quoted provision is section or paragraph No. 6; and 
paragraph 3 reads: 

“3. Either the insured or the association may at any time be released 
from the obligations of this policy by giving the other thirty days notice of such 
intention, but the insured and the association shall both be bound, until the 
30th day of such notice.” 

Paragraphs 5, 9 and 12 read: 

“5. This policy shall remain in force until such time as it may be cancelled 
either by the insured or the association, as provided by this policy, or by the 
by-laws of this association. 

“9. That both the association and the insured shall be governed by the by-laws 
of this association. 

“12. Any member may withdraw his or her property, or any portion of it, 
from the association, by paying all assessments in the same, including $1 renewal 
fee and giving the agent or president 30 days notice of his intention prior to 
time of withdrawal, likewise, the association may, through the Board of Direc- 
tors, or through its president and resident directors, remove any property they 
deem necessary, according to the by-laws of the association, by giving the 
insured 30 days notice prior to the time of withdrawal. But both the associa- 
tion and the insured shall be bound until noon of the 30th day, from date of 
notice.” 

Section 20, paragraph 2, provides: 

“It shall be the duty of the secretary-tréasurer to :— 

“‘He shall notify any member whose policy may be in any way changed.’” 





1148 The Insurance Law Journal, Vol. 91 fOct., 1938 


It seems clear that the directors and officers of the corporation interpreted 
these provisions of the contract to mean that a policyholder was a member of 
the corporation and that he was liable for the assessment for losses assessed 
against the property insured until he withdrew his property from the association 
as provided in Section 12 above quoted, but in case the policyholder suffered a 
loss at a time when he was in default in the payment of his assessment, of 
which he had received due notice, then that the association’s liability was 
suspended during his default and while the policyholder still remained a member 
of the association, yet he had no claim against the association for the loss 
because of his default. The association had printed cards notifying the 
defaulting members or policyholders of their rights as well as their liability 
under the policy. The contents of this card is as follows: 

“Dear Sir: You are now two assessments past due, if you desire to withdraw 
your insurance we would refer you to Section 12 of our by-laws to learn how you 
may withdraw. This is all the way that I can discontinue your insurance. The 
company hates to lose you but if it is your desire to quit this is your only way. 

“Respectfully, 
“D. O. Ross, President. 
“J. O. Young, Secretary.” 


The complainant had been a policyholder and a member of this association for 
28 years prior to his'loss, and up until the time of the loss he had never neglected to 
pay his assessments when made. And the card, bearing the notice of the assess- 
ment, when made, also carried notice of past former assessments, and _ the total 
including the current assessment and all former assessments past due. These facts 
clearly indicate that the directors interpreted the contract to mean that the 
policyholder could escape liability for present and future assessments only by 
withdrawing as provided in Section 12 of the by-laws which is carried into the 
policy under the same section and number, 


But they construed Section 6 of the policy, above set out, to suspend liability 
on the part of the association during the time the policyholder was in default 
in payment of his past due assessments. The complainant insists that this 
construction is contrary to the express provision of the policy and in direct 
conflict with the provision of the statute defining the charter rights of the 
corporation. Of course, if this interpretation as given it by the association 1s 
in conflict with the statute defining its charter rights and liability, then the 
issue involved here is determined. 

When the policy was issued on September 1, 1905, Chapter 220 of the Acts 
of 1895 was the statute which governed the rights and liabilities of the parties 
thereto, subject to the rights of the defendant to adopt by-laws consistent with 
the Act and to incorporate in the policy such provisions as should be consistent 
with the Act and the by-laws. This law was reenacted by the Legislature of 
1907, Chapter 463, and carried into Shannon’s Code, Section 3369a41. And the 
general provision of the law, without material change so far as the issues here 
involved are concerned, is carried into the official Code of 1932 in Sections 
6295-6297. Article 5 of the Code entitled “Domestic County Mutual Fire Insur- 
ance” begins with Section 6284, which section defines the company. The suc- 
ceeding sections describe the contents of the policy and mutual obligations, and 
the liability of the insured for such assessments as may be necessary to pay 
in full all losses sustained and incurred by the corporation. Notice of assess- 
ments, and time of payment, etc. And Séction 6293 grants a lien on the insured’s 
property for the assessment. And the succeeding section authorized suits for 
assessment and recovery thereon with attorney’s fee. The Act provides “The 
corporation may maintain an action against any member thereof to recover all 
assessments which he may neglect or refuse to pay when due [etc].” The fol- 
lowing section provides a more summary method of dealing with defaulting 
policyholders : 

“6295. Any member who refuses or neglects to pay his assessment may, for 
such reason or for any other reason satisfactory to the directors or executive 
committee, be excluded by a majority of the directors or executive committee, 
or as the by-laws may prescribe, from the corporation; and when thus excluded, 
the secretary shall cancel or withdraw his policy. or policies, which shall prevent 
his recovering for any loss or damage sustained after such exclusion.” 
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“6296. Such member shall remain liable for the payment of any assessment 
made prior to his exclusion and for the penalty above provided in case such 
action has beén or shall be brought against him therefor within twelve months 
after the time it was dué.” 

“Section 6297. If any member of the corporation shall be excluded therefrom 
as herein provided and his insurance cancelled, the secretary shall at once enter 
the same, with the date thereof, upon the records of the corporation, and either 
in person or by mail notify the member of such exclusion and cancellation of 
his insurance; and if by mail, the postage shall be prepaid and the notice 
addressed to him at his last postoffice address given on the company’s book 
of record.” 

The by-laws of this corporation as contained in its policy of insurance 
provide for the expulsion of a member upon his failure to pay the assessment 
within thirty days after due notice thereof, and this by-law conforms with the 
general statute which authorizes the expulsion of the member for a failure to 
pay the assessment as provided by the statute and the by-laws, but the statute 
provides that when a member is excluded under this by-law, the secretary must 
notify the member of his suspension and the cancellation of his insurance. The 
defendant association’s policy is silent upon the question of this notice, other 
than that the secretary shall notify the policyholder of any change in his policy. 
It is conceded that no notice had ever been given the insured that his policy 
had been cancelled and he had been excluded as a member. 

{1, 2] The court is of the opinion that under the provisions of the general 
law, and the construction of the contract with the general law in view, that the 
insured was liable for future assessments until he withdrew by the method 
provided by the by-laws, or he was expelled or excluded for a failure to pay 
the past due assessments, and since his liability was dependent upon his expul- 
sion, he was entitled to the statutory notice that he had in fact been expelled 
and his policy cancelled. Until this was done his liability continued and the 
obligation arising under the contract being defined by the statute as mutual, 
then the company’s liability for loss continued until both the insured and 
insurer had been released as provided by the statute. 

[3] An attempt was made to draw a distinction between a member of the 
association and the rights of a member growing out of his policy. It is argued 
that notice under the statute is required to expel him as a member, but that his 
policy can be suspended leaving to the member ‘certain rights should he desire 
to again take out insurance. Statutory notice of suspension was not intended 
to protect this incidental right, if any, but was to protect the policyholder 
against oversight in the payment of his assessments when due, and give him 
immediate notice of the loss of his insurance when cancelled under the by-laws 
of the association, which would permit him to immediately protect his interest 
by paying up his assessments and being reinstated or taking out other insur- 
ance. In the instant case the insured carried his policy and paid up his assess- 
ments for twenty-eight years without default, but being harassed with family 
and business cares he overlooked and forgot the last assessment and was 
reminded of his oversight when his loss occurred. Had the association taken 
action, as it was required to do, at the expiration of thirty days after the notice 
of assessment and excluded the member and notified him, the oversight would 
have been called to his attention, as it was the purpose of the statute to do, and 
the assessment would have been paid, the loss covered, and the purpose of the 
mutual agreement satisfied. 

The court so interprets this statute and holds that the policy was in force 
at the date of the loss, because of the failure to give notice of the cancellation 
as provided by the statute. The judgment of the lower court is affirmed with 
costs. 

Ailor and McAmis, JJ., concur. 
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MARINE 


LEATHEM SMITH-PUTNAM NAV. CO. et al. v. NATIONAL UNION. 
FIRE INS. CO. et al. No. 6416. 
Circuit Court of Appeals, Seventh Circuit. May 19, 1938. 
96 Federal Reporter (2d) 923. 
2. UNSEAWORTHINESS. 

Action of owners of freighter in burning holes in hatch covers without permis- 
sion of federal marine authorities in violation of general rules and regulations 
prescribed by the Board of Supervising Inspectors for the Great Lakes, and in 
failing to comply with specifications laid down in subsequent application for 
approval of such action by failing to provide arrangement whereby covers for 
holes would lock so that they could not wash up or work loose, produced “unsea- 
worthiness” which relieved insurance underwriters of liability on policies covering 
vessel. 

(For other cases, see Insurance, Dec. Dig. § 273.) 

3. APPROVAL. 

The underwriters of policies covering vessel on which owners had burned holes 
in hatch covers had right to believe that owners of vessel had complied with law 
and that covers for holes in hatch covers could be securely locked to keep water 
out of holes as provided by specifications of application filed by owners with federal 
authorities on which approval of alterations had been granted. 

(For other cases, see Insurance, Dec. Dig. § 273.) 

4. AGENCY. 

Where surveyor whose report underwriters had agreed to accept advised 
underwriters that steel covers for holes burned in hatches of freighter prevented 
entrance of water through holes and owner’s application to federal government 
for permit contained representation that all covers were arranged to lock, no meet- 
ing of minds existed from which an agrecment for insurance on the vessel could 
result where vessel contained holes in hatch covers which could not be securely 
closed. 

(For other cases, see Insurance, Dec. Dig. § 273.) 

5, CONTRACT. 

_ As respects binding effect of agreement for insurance after misrepresentation 
of seaworthiness of vessel, question is not one of duty of insurers to make inquiry 
but whether mind of parties in fact met in a common understanding essential to 
consummation of the contracts. 

(For other cases, see Insurance, Dec. Dig. § 273.) 

6. ESTOPPEL. 

Insurance underwriters who agreed to accept report of surveyor employed by 
owners of vessel were not estopped to assert nonliability under policies on ground 
that vessel was unseaworthy and that minds of parties had not met because of 
misrepresentation as to seaworthiness of vessel and error in report of surveyor 
who assumed that owners would comply with requirements of the marine authorities 
by providing means for securing all covers for holes burned in hatches, since result 
of error of surveyor was mistake of fact between parties. 

(For other cases, see Insurance, Dec. Dig. § 377[1].) 

7. REPORT. 


In entering into insurance contract covering a vessel, underwriters had right 
to believe that owners of vessel and their agent, whose report underwriters agreed 
to accept, would report correctly the actual condition of the vessel. 


(For other cases, see Insurance, Dec. Dig. § 273.) 
12. RELEASE. 


The failure of the owner of a vessel to provide means for securing covers on 
12 of 48 holes burned in hatches of vessel contrary to specifications of application 
on which permit to make alterations by burning holes had been granted constituted 
“want of due diligence by the owners,” relieving underwriters from liability under 
policies, under provision that insurance should cover loss occurring through 
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negligence of master, mariners, engineer, or pilot, provided that such loss did not 
result from “want of due diligence by the owners.” 

(For other cases, see Insurance, Dec. Dig. § 416.) 

13. PERMIT. 

Where owners of vessel failed to provide means for securing covers on 12 of 
48 holes burned in hatches as specified by application on which permit by federal 
marine authorities for making alterations had been granted, fact that owners had 
provided tarpaulins as required by federal marine authorities in granting application 
did not relieve owners of default which precluded recovery against underwriters 
under policies in which loss occurring from lack of diligence by owners was 
excepted from coverage, since provision of tarpaulins was only one of two essential 
means required to effect seaworthiness. 

(For other cases, see Insurance, Dec. Dig. § 416.) 

Appeal from the District Court of the United States for the Eastern District 
of Wisconsin; Ferdinand A. Geiger, Judge. 

Libel by the Leathem Smith-Putnam Navigation Company and another against 
the National Union Fire Insurance Company and others, underwriters of insurance 
policies covering a vessel which sank in Lake Michigan. From a decree dismissing 
the libel, the libelant appeals. 

Affirmed. 

Thomas A. Sanderson, of Sturgeon Bay, Wis., and Robert Branand, Jr., of 
Chicago, Ill., for appellants. 

T. Catesby Jones and W. J. Nunnally, Jr., both of New York City, Rowland 
W. Stebbins, of Milwaukee, Wis., and John H. S. Lee, of Chicago, Ill., for 
appellees. 

Before Sparks and Major, Circuit Judges, and Lindley, District Judge. 

LinpLEY, District Judge. 

Libelants appeal from a decree dismissing their libel. They are the owner and 
mortgage-trustees of the freighter Material Service which sank in Lake Michigan, 
just before entering Calumet Harbor, shortly after 1 a. m., July 29, 1936. Respond- 
ents are ten underwriters of two insurance policies for more than $200,000. 

The basis of the District Court’s decree was the finding that the vessel was 
unseaworthy, because, of 48 8-inch holes in its hatch leaves, 12 were not provided 
with covers having adequate, workable, locking devices to prevent entry of water 
from the deck 

The ship was built by libelant Smith-Putnam Company, in 1929. It was used 
principally to carry gravel from Lockport, Ill., to South Chicago, by way of the 
Canal, the Chicago river and Lake Michigan. It owner decided to modify the 
boat to adapt it to “sand-sucking” in the lake, and from this alteration came about 
the changes alleged to have caused unseaworthiness, The changes were effected 
in April and early May, 1936, and so far as here material, consisted in cutting, 
by acetylene torch, 48 8-inch holes in 12 hatch covers, and installing heavy flumes 
which emptied into the holes. 

The circular a cut from the holes were converted into lids by the addition 
of 4 half-oval lugs, 1” x 2” on the upper surface, and the welding of two small cir- 
cular lugs on the Settee of the lid. The function of the lower lugs was to lock the 
lid in place by rotating it after the lugs were dropped through corresponding notches 
in the hatch leaf. 

The evidence disclosed, and the court found, that 12 of these 48 lids were with- 
out the 2 locking lugs. In cutting the holes some burrs resulted on the under side 
of the hatch leaf, thereby, it is claimed, producing an uneven surface which pre- 
am, in some cases, rotation of the ‘under lugs of the lid and proper locking 
thereof. 

On March 31, 1936, Mr. Patterson, assistant inspector of hulls in the Chicago 
office of the United States Local Inspectors made an annual inspection of the boat. 
He found work being done on the new flumes on the deck, raised a question as to 
how sand would be put into the cargo, and was told of the plan in mind. On April 
2, 1936, the Chicago inspectors wrote libeiants requesting blue prints or sketches 
showing the location and weight of all apparatus being installed. On April 9, 1936, 
libelants replied that they would complete the installation within 10 days and at 
that time furnish blue prints to enable the Bureau to revise its calculation as to 
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stability. On April 18, 1936, the Bureau wrote the local inspectors observing that 
blue prints were to be furnished and saying that upon receipt of the same they 
would be further advised with regard to stability of the vessel. The blue prints 
were furnished May 7, 1936, but contained no showing of the holes already cut. 

Inspector Patterson visited the ship again on June 15, 1936, to check up on the 
holes. Then, for the first time, he saw them. He requested a sketch that could 
be submitted to Washington, on the theory that cutting the holes might affect the 
safety of the vessel. Patterson reported his inspection in writing, saying that cir- 
cular holes about 8 inches in diameter had been cut in the hatch covers about 5% 
feet apart; that special circular covers had been made to fit into them, so arranged 
with lugs that they would properly close the holes and be secured. At that time, 
however, a number of holes had not been slotted to provide means for locking, and 
this condition persisted at all times thereafter. Furthermore some of the covers 
had no lugs for locking. The court found, justifiably, that 12 of the holes were 
without slots or notches and that it was impossible to fit any cover on any of these 
holes so that it could be held in place in any way other than by its own weight. 

The local inspectors requested of the libelants details of the modification work, 
and, in the latter part of June, libelants wrote to the inspectors saying that, in 
accordance with the latter’s request, they were enclosing a sketch showing what had 
been done. This report contained these words: “You will note these covers are 
arranged to lock by turning through % turn after dropping in place, so they cannot 
wash up or work loose. These covers in no way interfere with the present hatch 
arrangement which remains unchanged.” The fair implication is that if they were 
not so locked, they would “wash up” or “work loose.” 

The Bureau of Marine Inspection and Navigation, upon receipt of this applica- 
tion, granted permission to cut 8-inch holes in the hatch covers spaced “not closer 
than 6 feet apart, provided tarpaulins secured to the hatch and instantly available 
may be rolled down to cover these holes should a squall come up suddenly.” It is 
not disputed that the holes were less than 6 feet apart; that they were burred and 
irregular, and that 12 of the covers and holes were not so constructed as to make 
locking possible. 

The writing of the insurance policies was based largely upon the report of one 
Walker, a surveyor, whose report the insurance companies agreed to accept. 
Walker examined the prints and made a report on February 25, 1936, before the 
holes had been burned. He described and approved the changes to be made and 
reported with reference to the openings that each hatch cover was fitted with 
10-inch diameter openings with steel covers which prevented the entry of water to 
the hole should a sea be shipped; that after loading the hatches were covered with 
tarpaulins; that in his opinion installation of this description would in no way 
tract from the stability and seaworthiness of this vessel. Walker did not examine 
the ship when he made the report but obtained his information from the libelants’ 
officials. He assumed that the work would be properly done, and he testified that 
it was essential to have all deck openings closed. 

On July 28, 1936, the boat was loaded with 1,890 tons of gravel at Lockport. 
The gravel was then sprayed with water so that it was contained in the boat as_ wet 
cargo. A displacement test, taken as customary, gave the cargo weight at 2,044 
tons. 

After loading, the ship’s draft was 12’ 9” and its free board 2% 6”! The boat 
left Lockport about 5:30 p. m. On the trip up the river the crew as per custom, 
used the 3” pump to rid the vessel of this “wash water. The master had directed 
on this trip that no tarpaulins be applied, although it was customary and required 
to put them on when the boat was on the lake. Just before reaching the Calumet 
Harbor, the 6” pump had also been used and an officer asked permission to use a 
larger pump (which would require the use of one of the ship’s Diesel motors for 
its operation), because he had not been able to free the ship of water. The superior 
officer replied that the ship would be in within 5 or 6 minutes and that it would not 
he necessary to use the larger pump. 

Although some of the members of the crew testified that only “spray” was 
hitting the deck before reaching South Chicago, others asserted that the sea was 
heavy and that the waves were 10 to 12 feet high. When the boat was between 


‘ Her ‘approved draft not to, exceed 10 miles off shore of Lake Michigan was originally 10’ 
6”, but this had been raised to 12’ 6”. 





Marine] Leathem Smith-Putnam Nav. Co. et al v. National 1153 
Union Fire Ins. Co. et al 


Rockefellow shoal and Calumet Harbor breakwater, shortly after 1 a. m. it took a 
sudden 45-degree list to the port side, righted itself, and then sank, all within the 
space of 2 minutes. There was a heavy backwash from the breakwater just before 
the sinking and this, libelants claim, was the cause of the sinking. There had been 
no time to sound the alarm and 15 of the crew were drowned. It is undisputed 
that the tarpaulins were not unrolled or battened down, as had been the custom, and 
as was required as one of the conditions of the government’s permit sanctioning the 
construction of the holes. 


The respective litigants’ theories of what constitutes seaworthiness are widely 
divergent. The underwriters contend that all openings should have had covers with 
locking device so as to render them substantially water-tight, and that tarpaulins 
should have been used only to prevent seepage of water, whereas libelants assert 
that holes which have lids, most of which are locked in place, even though some are 
held only by gravity, afford adequate seaworthy protection if tarpaulins are battened 
down over them. 


Respondents offered evidence to show that, (1), because of poor workmanship 
the lids were not perfect circles and therefore not interchangeable ;? (2), burrs 
caused by acetylene burning made rough edges which would cause wear and tear in 
the tarpaulins and obstruct rotation of the lids to effect locking; (3), it was im- 
possible to have the tarpaulins so taut as to hold the loose lids in place because 
there were some vertical projections on the hatch leaves, some 2 or 3 inches high, 
prevented close contact of tarpaulin and hatch leaves: (4), a hole in the hatch leaf 
caused by an uncovered hole would make the tarpaulin sag over the opening, under 
the weight of water, causing seepage or breaking of the tarpaulin under the stress; 
(5), the holes were “not less than six feet apart” as specified in the government 
letter. They insist that liability for the captain’s negligence does not arise where 
the insured vessel is not seaworthy. They also claim that an inaccurate report 
(Walker’s) was submitted to the underwriters to secure their continuance as 
insurers after the structural change. 

The District Court found that: 

(1) The boat was unseaworthy on and after May 9, 1936, because of the 48 
8 inch holes in its hatches. 

(2) The cutting of the 8 inch holes was done in an unworkmanlike manner 
and they were uneven, irregular, and burred. 

(3) No government permission to cut the holes was secured prior to the work 
and cutting them without permission was a violation of rule 6, section 5 of the 
Regulations of the Board of Supervising Inspectors for the Great Lakes. Therefore 
libelants were guilty of violation of a rule, having the force of statute. The govern- 
ment acquired knowledge of the holes on June 15, when United States Inspector 
Patterson directed. libelants to submit request for permit therefor. A sketch was 
furnished June 24, when application was made for a permit. The government then 
granted permission to cut 8 inch holes not less than 6 feet apart. 

(4) The covers were not arranged to lock by turning through one-eighth turn, 
or so arranged as not to work loose, as stated in application. The covers were not 
interchangeable. 

(5) Libelants’ agent Walker, a surveyor, made misstatements of fact to the 
underwriters in his report both as to quantity of cargo that could be carried at 
12 feet 6 inch draft and in respect to the 8 inch holes and covers. Walker was 
not a Lloyds’ surveyor and was not authorized so to designate himself. 

(6) Inasmuch as libelants failed to comply with the regulation, they had the 
burden of showing that their default did not contribute to disaster and did not 
meet the burden. 

(7) The policy allowed recovery for loss due to negligence of master “provided 
such loss or damage has not resulted from want of due diligence hy the Owners of 
the vessel or any of them, or by the manager.” Libelants were guilty of want of 
due diligence in respect to the covers. 

(8) Insurers were not estopped by reason of failure to make further inquiry, 
— reading the Walker report which contained misstatements material to the 
risk, 

Libelants contend that: 


_? Respondent’s Exhibit 5, dated 6-24-36 states, “Note:—All 8” covers are interchangeable.” 
This sketch accompanied letter of same date to local government inspectors. 
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(1) Unseaworthiness is an affirmative defence, the burden of proof of which 
rests on the insurer; 

(2) Underwriters insuring a vessel, having knowledge of actual conditions are 
estopped to avoid policies for conditions known to them. 

(3) The District Court erred in refusing proof of amount of loss of vessel. 

(4) The District Court’s findings are not supported by evidence. 

- Appellees contend that: 

(1) The District Court’s findings are fully supported by evidence. 

: (2) “Material Service” was not seaworthy at time policies attached or there- 
after. 

(3) Loss due to negligence of master is not covered where the owner did not 
exercise due diligence and here such diligence was not exercised, because Regula- 
tions of Board of Supervising Inspectors and the permit of the Bureau of 
Marine Inspection and Navigation were not complied with. Libelants did not 
meet the burden of showing such lack of compliance did not contribute to 
the loss. 

(4) Appellees are not estopped by Walker’s report; there was no waiver of 
compliance with government rules. 

{1, 2] The evidence discloses without any question that the holes were burned 
in the hatch covers as early as May, 1936, without permission of the federal marine 
authorities. Such action violated the general rules and regulations prescribed by 
the Board of Supervising Inspectors for the Great Lakes, which have the force 
and effect of an act of Congress. Belden v. Chase, 150 U.S. 674, 14 S.Ct. 264, 37 
L.Ed, 1218. The following month, an inspector, discovering the unauthorized change 
in the ship’s structure, directed libelants to file an application for a permit to make 
the alteration. The application following constituted an effort to obtain approval by 
the federal authorities of libelants’ previous unauthorized act. In it, libelants said 
that the covers for the holes “were arranged to lock by turning through % turn 
after dropping in place, so they cannot wash up or work loose.” A sketch illustrat- 
ing such means of attachment and operation accompanied the application. Upon this 
express representation of fact, approval of what had occurred was granted with the 
additional requirement that tarpaulins should be provided, secured to the hatch and 
instantly available “should a squall come up suddenly.” Libelants by their state- 
ments and representations attempted to free themselves of fault because of their 
violation of the rules and regulations. They failed to comply with the specification 
they themselves laid down in their application and left 12 of the covers wholly 
void of any means to secure them, except the force of gravity. Consequently libelants 
have never complied with the regulations and were until and including the time 
of the loss, continuously in default. Under the evidence, we find that this default 
produced unseaworthiness. 

[3, 5] The underwriters had a right to believe that the owners of the vessel 
had complied with the law. They had a right to believe that the covers for the holes 
in the hatch covers could be securely locked to keep water out of the holes. Walker, 
the surveyor, who made the inspection, testified that.any opening in a deck should 
be “properly closed”; that these holes constituted deck openings; that he would 
approve no cover which could not be so secured, unless it was protected by some 
additional element, and that he did not contemplate that the holes would be rough 
and burred. In his formal report he advised the underwriters that the steel covers 
for the holes prevented “entrance of water to the holes should a sea be shipped.” 
Thus libelants’ application for permit contained a representation of something not 
a fact, for at least 12 of the holes were not provided with covers which could be 
locked to prevent water entering the holes if a sea was shipped. Consequently the 
District Court was right in its conclusion that there was no meeting of minds in 
an agreement for insurance upon a vessel which was unseaworthy, because she 
contained holes in her hatch covers which could not be securely closed. The ques- 
tion in such a case is not one of duty of the insurers to make inquiry but whether 
the minds of the parties in fact met in a common understanding essential to con- 
summation of the contracts. Sun Mutual Insurance Co. v. Ocean Insurance Co., 
107 U.S. 485 at page 505, 1 S.Ct. 582, 595, 596, 27 L.Ed. 337. 

It matters not where the burden of proof lies, as the evidence with respect to 
the construction of the holes, the lack of means for securely closing them, the 
attempt to obtain approval of the unauthorized authorization, and the words ot 
the report of Walker, are all undisputed. The question is as to the legal effect of 
these undisputed facts. 
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(6, 11] Nor in our opinion is there any estoppel created against the respondents 
by their-relationship to Walker. He was a surveyor employed by the libelants, whose 
report respondents agreed to accept. His report was in error. He assumed that 
the libelants would comply with the requirements ot the marine authorities by 
providing means for the securing of all of the covers and so reported to the respond- 
ents. He reported what was expected, not the fact. Respondents in making a con- 
tract had a right to believe that libelants and their agent, whose report respondents 
agreed to accept, would report correctly the actual condition. This was not done; 
the result was a mistake of fact between the parties, irrespective of the agreement 
to accept his report. No estoppel arises from a mistake of fact, preventing the 
meeting of the minds of the parties; on the contrary an estoppel must have its 
origin in clearly understood facts and a waiver does not arise unless all material 
facts are disclosed. The condition which existed at the time the loss occurred by 
reason of the failure of the owners to comply with the requirements of the marine 
authorities and the plain intendment of Walker’s report indicating effective preven- 
tion of water entering the holes, and respondents had no other knowledge of the 
facts. If concealment of material facts exists, even though not intentional, it creates 
a mistake of fact that prevents consummation of an agreement, by the meeting of 
the minds upon agreed facts. In our opinion the question of agency has no bearing 
upon this conclusion. 

[12] If we are in error in our belief that the contracts never became effec- 
tive, the evidence does not disclose a loss covered by the policies. They provided 
that the insurance should cover loss occurring through “negligence of the 
master, mariners, engineer or pilot,” provided however, that “such loss has not 
resulted from want of due diligence by the owners.” As we have pointed out, 
the court was justified in concluding that the cause of the loss was the entry 
of water through 12 of the holes which could not be closed except by gravity 
and battened down tarpaulins. This defect, as we have seen, was the result of 
libelants’ failure to comply with the requirements constituting a condition prec- 
edent to the grant of permission to make the holes. The continuation of this 
failure until the time of the loss was want of due diligence upon the part of the 
owner. Again, irrespective of the burden of proof, the evidence is undisputed 
that the owner at no time provided means for securing the covers on 12 of the 
holes other than the force of gravity and battened down tarpaulins. Under the 
cited clauses of the policy oul the findings of the court, of which we approve, 
justified by the evidence, the loss occurred under the exception of the clause, 
namely, lack of due diligence by the owners. Consequently there was no 
liability. Chicago Steamship Lines v. United States Lloyds, 7 Cir., 12 F.2d 733. 

[13] Nor are we persuaded by any evidence contained in the record that 
the provision of tarpaulins to place over the holes relieved libelants. Under 
the finding either that there was no meeting of the minds or that there was lack 
of due diligence upon the part of the owners, libelants having asked approval 
of their action upon the express stipulation that lids or covers which would lock 
would be or had been provided, their position is in nowise bettered by the fact 
that they did provide tarpaulins. The latter were only one of two means 
required to effect seaworthiness. Both, under the evidence were essential, and 
the lack of the one is fatal. 

The findings of the District Court were proper under the evidence. Under 
those findings the conclusions are inevitable. The decree of the District Court 
is affirmed. 
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AUTOMOBILE 


GRANT v. SUN INDEMNITY CO. OF NEW YORK. L. A. 16604. 
Supreme Court of California. June 28, 1938. 
80 Pacific Reporter (2d) 996. 
2. DENIAL OF LIABILITY. 

An insurer may not repudiate a policy, deny all liability, and at the same 
time be permitted to stand on a provision inserted in the policy for insurer’s benefit. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

3. PREMATURITY. 

Where automobile liability policy was destroyed and, upon entry of judgment 
against assured for injuries to pedestrian who was struck by assured’s automobile, 
insurer denied liability under policy and refused to disclose terms of policy or to 
furnish pedestrian with copy, and pedestrian without knowledge of contents of 
policy commenced action against insurer before judgment against assured became 
final, permitting pedestrian, after introduction of policy in evidence during trial, 
to amend complaint by alleging affirmance of judgment against assured was proper 
as against contention that action was prematurely brought under policy providing 
that no action could be brought against insurer until recovery of final judgment 
against assured. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

4. COVERAGE. 

Evidence supported finding that automobile liability policy was transferred 
from automobile originally insured to automobile which was involved in accident, 
as regards insurer’s liability for injuries to a pedestrian caused as result of being 
struck by assureds’ automobile. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

5. CONSENT. 

kvidence that brother of one of the assureds under automobile liability policy 
lived with assureds and drove automobile for them and on occasions drove automo- 
bile for own purposes sustained finding that brother was driving automobile with 
consent of assureds when he struck pedestrian notwithstanding that express consent 
was not given to brother on that occasion, as regards insurer’s liability. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

In Bank. 
own from Superior Court, Los Angeles County; George A. Dockweiler, 
Judge. 

Action by Minnie Grant against the Sun Indemnity Company of New York 
on a policy of indemnity insurance issued to Thomas T. Harbeson and wife and 
binding defendant to indemnify named assured against liability on account of 
injuries sustained through operation of an automobile. From a judgment for the 
plaintiff, defendant appeals. 

Affirmed. 

For prior opinion, see 73 P.2d 615. 

Elbert E. Hensley and W. H. Abrams, both of Los Angeles, for appellant. 

Paul Taylor and Noel B. Martin, both of Los Angeles, for respondent. 

SHENK, Justice. 

Appeal by the defendant from a judgment for the plaintiff in an action on a 


policy of indemmty insurance issued to Thomas T. Harbeson and Mariam Harbe- 
son, 


The policy was issued in 1931 to the Harbesons, husband and wife, when 
they were the owners of a Studebaker automobile. The policy by its terms 
bound the defendant to indemnify the named assureds and any person who 
might drive the automobile with their consent, against liability up to $25,000 
on account of injuries sustained by other persons through their operation of 
the car. In July, 1932, the Harbesons sold the Studebaker and bought a Chrysler 
automobile. Herndon Ryon was the minor brother of Mariam Harbeson and 
lived with the Harbesons. He frequently drove their car for them and at times 
operated it himself for his own purposes when it was not otherwise in use. 
On October 7, 1932, while Herndon Ryon was driving the Chrysler and was its 
sole occupant, he collided with Minnie Grant, the plaintiff herein, and caused 
injuries to her person. Minnie Grant brought an action against Thomas 
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Harbeson, Herndon Ryon, and the latter’s father, for damages. In July, 1934, 
she recovered a judgment for approximately $6,775 and costs. Before the trial 
Thomas T. Harbeson died, and judgment was entered against Herndon Ryon 
and his father for the amount recovered. The defendants in that action prose- 
cuted an appeal which terminated in an affirmance of the judgment in January, 
1936. Grant v. Ryon, 11 Cal.App.2d 101, 53 P.2d 170. Prior to the time the judg- 
ment in that action became final and in November, 1934, Minnie Grant com- 
menced the present action. During the trial and by leave of court the plaintiff 
filed an amendment to her complaint alleging the affirmance of the judgment in 
the case of Grant v. Ryon. Judgment in the present action was rendered for 
the plaintiff. 

[1] On this appeal it is contended by the defendant that the court erred in 
permitting the amendment to the complaint. The defendant relies on numerous 
authorities, such as Wittenbrock v. Bellmer, 57 Cal. 12; McCormack v. North 
sritish Ins. Co., 78 Cal. 468, 21 P. 14; Lewis v. Fox, 122 Cal. 244, 54 P. 823; 
Jennings v. Ward, 114 Cal.App. 536, 300 P. 129; and Sutherland v. Calif. Highway 
Ind. Exc., 88 Cal.App. 724, 264 P. 278, in support of its contention that a supple- 
mental complaint may not be filed where the cause of action is not complete 
when the suit is commenced. The copy of the policy introduced in evidence by 
the defendant provided that the “company shall not be liable to pay any loss, 
nor shall any action be brought against the company to recover under this 
policy until a final judgment shall have been recovered against the assured in 
a suit covered thereby”. The defendant urges that the action when filed was 
premature and that an amendment would be ineffectual for any purpose under 
the rulings of the cited cases. 

|2, 3] The law as stated in the cases relied on is not questioned. However, 
because of the facts found by the trial court with sufficient evidence to support 
them, we conclude that those authorities are inapplicable and do not require a 
reversal of the judgment. It appears that Thomas T. Harbeson lost his life in a 
fire which consumed his home, and that the fire also destroyed the policy here 
involved. Upon the entry of judgment against the Ryons in the personal injury 
action, the insurance company repudiated any liability on account of the judg- 
ment and refused to furnish the plaintiff with a copy of the policy or a state- 
ment of its terms. The plaintiff, without knowledge of the provisions of the 
policy, thereupon commenced the present action, It was not until the copy of 
the policy was introduced in evidence on the trial of the present action that the 
plaintiff had notice of the special provision hereinabove quoted. It is a well- 
recognized rule, which we conclude is applicable to the special circumstances 
here, that the insurer may not repudiate the policy, deny all liability, and at the 
same time be permitted to stand on a provision inserted in the policy for its 
benefit. Farnum v. Phoenix Insurance Co., 83 Cal. 246, 262, 263, 23 P. 869, 17 
Am.St.Rep. 233; Hill v. Mutual Benefit Health etc. Ass’n, 136 Cal.App. 508, 29 
P.2d 285; Continental Ins. Co. v. Wickham, 110 Ga. 129, 35 S.E. 287; Royal Insur- 
ance Co. v. Martin, 192 U.S. 149, 24 S.Ct. 247, 48 L.Ed. 385; Joyce, the Law of 
Insurance, 2d ed., vol. 5, sec. 3211. Furthermore, under the facts shown, it may 
not be said that the trial court abused its discretion in permitting the amend- 
ment to the complaint. 

[4, 5] The defendant also contends that two findings of the court are not 
supported by the evidence, namely, the finding that the coverage under the 
policy introduced in evidence, which designated only the Studebaker car, had 
been transferred to the Chrysler automobile and the finding that Herndon Ryon 
had the implied consent of the Harbesons to drive the Chrysler car at the time 
of the accident. There is ample evidence in support of these findings. Both 
the oral and the documentary evidence disclosed the fact of the transfer by 
the defendant’s agent of the policy from the Studebaker to the Chrysler at the 
time of the purchase of the latter car. The history of the use of the car by 
Herndon Ryon during his residence with his sister, even though on the parti- 
cular occasion express consent was not given, is sufficient evidence of their 
consent to its use by him at that time. Phillips v. Cuccio, 5 Cal.App.2d 520, 42 
P.2d 1050. 


The judgment is affirmed. 
We concur: Waste, C. J.; Seawell, J.; Houser, J.; Curtis, J.; Langdon, a 
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TEITELBAUM v. ST. LOUIS FIRE & MARINE INS. CO. Gen. No. 39993. 

Appellate Court of Illinois. First District. Third Division. June 29, 1938. 

15 Northeastern Reporter (2d) 1013. 
COLLISION. 

Where a person jumped or fell from building and landed on automobile parked 
in vacant lot adjacent to building, automobile was damaged by “collision” with 
another object within automobile damage policy excluding coverage of damage 
caused by “collision” with another object. 

“Collide” means to dash into each other, as two moving bodies, to meet 
and strike violently as trains or steamships. “Collision” means the act of 
colliding, striking together, violent contact, as trains or steamships, or the 
impact of objects, visible, tangible, concrete, and real entities, through any 
one of such objects moving against the other. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

Appeal from Municipal Court of Chicago; John T. Zuris, Judge. 

Action by Joseph D. Teitelbaum against the St. Louis Fire & Marine Insurance 
Company on an automobile damage policy excluding coverage of damage caused 
by collision with another object. From a judgment for plaintiff, defendant appeals. 

Reversed and rendered. 

Thomas D. Huff, Herbert A. Huff, and Thomas M. Barger, Jr., all of Chicago, 
for appellant. 

Joseph D. Teitelbaum, of Chicago, for appellee. 

Hatt, Justice. 

\fter a trial in the Municipal Court of Chicago, the plaintiff was awarded 
damages in the sum of $169.75, for injuries caused to his automobile. 

The automobile was parked in a vacant lot adjacent to a building, and the injury 
and damage to it was caused when a person either jumped or fell from the third 
story of this building and landed on the automobile. It is agreed that under the 
terms of the policy upon which the action is predicated, plaintiff is not entitled to 
recover if the “loss was caused by collision with any other object”. The only con- 
troversy between the parties then is whether or not the damage was caused “by 
collision with another object”. If the incident can be said to have been a collision, 
plaintiff cannot recover. If it was not a collision, he can recover, 

Standard Dictionary defines “collide” as follows: “To dash into each other, as 
two moving bodies; to meet and strike violently as trains or steamships.” “Collision” 
is defined as follows: “The act of colliding; striking together: violent contact as 
trains or steamships.” 

In Schussler v. Fort Dearborn Casualty Underwriters, 230 Ill.App. 581, this 
court held that insurance against loss by damage to an automobile by “collision” 
with any object, moving or stationary, includes loss sustained by damage to the 
automobile when it skidded while going down hill and struck a ridge of gravel, sand 
and clay about twelve inches high alongside the roadway but not in the beaten wheel 
path, thereby causing a wheel to collapse and overturn the car. In other words 
the plaintiff could recover for damage caused by “collision” under these cir- 
cumstances. See, also, Orr v. Farmers Automobile Ins. Ass’n, 242 Ill.App. 135. 

In Freiberger v. Globe Indemnity Co., 205 App.Div. 116, 199 N.Y.S. 310, it 
was held that damage to an automobile from the fall of an elevator on which 
it was being lowered was covered by a policy indemnifying for damage to an 
automobile caused solely by accidental collision with another object, either 
moving or stationary, for “collision” means strictly the impact of objects, visible, 
tangible, concrete, and real entities, through any one of such objects moving 
against the other, and the fact that the striking was mediate rather than direct, 
in that the floor of the elevator struck the pit and communicated the force to 
the automobile, was immaterial. 

In National Fire Ins. Co, v. Elliott, 8 Cir., 7 F.2d 522, 42 A.L.R. 1121, the 
court held that where a fire and transportation automobile policy insured against 
perils of collision of the conveyance used to transport an automobile, and that 
when the automobile was being lowered from the second floor of a storage room 
to the ground floor, by elevator, and the elevator dropped and struck the bottom 
of the shaft, and the automobile was bent, broken and twisted, there was 4 
“collision” of the elevator with the bottom of the shaft, within the meaning of 
the policy. 
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We are of the opinion that the injury to plaintiff’s automobile was caused by 
a collision as that term is defined, and that under the terms of the policy sued 
on, plaintiff cannot recover.’ Therefore, the judgment of the Municipal Court 
of Chicago is reversed and judgment is entered here against plaintiff for costs 
oft suit. 

Judgment reversed and judgment here against plaintiff for costs. 

Hebel, P. J., and Denis E. Sullivan, Jr.; concur. 


MERCER CASUALTY CO., CELINA, OHIO v. RANES. No. 1562S. 
Appellate Court of Indiana, in Bane. June 29, 1938. 
15 Northeastern Reporter (2d) 746. 
1. OMNIBUS COVERAGE. 

Evidence showing that holder of legal title to insured automobile was assignee 
of automobile liability policy, that she and her fiance agreed that either might 
thereafter drive automobile and permit any one regarded as responsible to drive it, 
that plaintiff while a passenger in automobile was injured in accident occurring 
while automobile was being driven with permission of fiance, and that plaintiff 
recovered a judgment against driver, justified verdict for plaintiff against insurer 
in suit on policy indemnifying named assured and any person responsible for 
operation of automobile if used with express or implied consent of named assured. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

\ppeal from Whitley Circuit Court; Dan M. Link, Special Judge. 

\ction by Hildegard Ranes, by Silvia Ranes her next friend, against the 
Mercer Casualty Company, Celina, Ohio, to recover on an automobile liability 
policy. Judgment for the plaintiff, and the defendant appeals. 

Judgment affirmed. 

Eggeman, Reed & Cleland and Flanagan & Murphy, all of Fort Wayne, for 
appellant. 

Barrett, Barrett & McNagny, Leigh L. Hunt, Mentor Kraus, and J. A. Brugge- 
man, all of Fort Wayne, for appellee. 

Curtis, Presiding Judge. 

This was an action in the trial court upon the appellee’s amended complaint in 
one paragraph against the appellant to which the appellant filed a general denial. 
Upon the issues thus made the cause was submitted to a jury for trial resulting in 
a verdict for the appellee upon which judgment was accordingly rendered. Along 
with the general verdict the jury answered certain interrogatories submitted to it by 
the appellant. 

The appellant seasonably filed a motion for a new trial which was overruled 
and this appeal thereafter prayed oil perfected. The only error assigned in this 
court is the ruling on said motion. The said motion contains many causes or 
grounds but the appellant in its brief expressly waives all of said specifications or 
grounds except numbers 1, 2, 8 and 9. They are respectively in substance as fol- 
lows: (1) The verdict of the jury is not sustained by sufficient evidence. (2) The 
verdict of the jury is contrary to law. (8) Alleged error in giving each of instruc- 
tions 3, 5 and 6 tendered by the appellee (other of the appellee’s instructions named 
in said’ cause are not discussed by the appellant and are thereby waived). (9) 
Alleged error in refusing to give each of instructions numbered 1, 3 and 7 tendered 
by the appellant. 

In the consideration of this cause we are bound by the well established rule 
to consider the evidence most favorable to the appellee. 

{1] It shows substantially the following facts: That on December 27, 1931, 
the appellant through its duly authorized agent issued an automobile liability 
insurance policy to the estate of one A. W. Graber covering a Ford automobile 
belonging to said estate; that on February 15, 1932, in due course said estate sold 
and transferred the said automobile to one Richard D. Graber, who at that time 
had the title to said automobile transferred to his fiancee, Mary Macy, and at 
said time caused said policy of insurance to be assigned to her; that when said 
transfer of insurance was made to Mary Macy, the appellant’s agent asked her 
whether or not she had the title to said automobile and she told him that: she 
did. Richard D. Graber testified that in arranging for the transfer of insurance 
to Mary Macy, he told the insurance company’s agent as to the change of title. 
There is no evidence in the record that the insurance company’s agent made any 
further inquiries as to the actual ownership of the automobile and said agent 
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did not testify as a witness; that at the time when the title to the automobile 
was placed in the name of Mary Macy and the policy of insurance assigned to 
her, Richard D. Graber and Mary Macy verbally agreed that either of them 
might thereafter drive the automobile as they pleased and that either of them 
might permit anyone whom he or she regarded as responsible to drive the same; 
that after this arrangement had been made, Mary Macy kept the automobile 
part of the time and Richard Graber kept it the remainder of the time and hoth 
of them used it as they pleased; that in the spring of 1932, Richard D. Graber 
moved ‘to another city and lived at the home of an uncle; that on May 6, 1932, 
and while the insurance policy was in full force and effect, the said Graber 
allowed one Herbert Weikel, who resided where the said Graber lived to drive 
said automobile; that Graber testified that in his opinion the said Weikel was a 
competent driver; that the said Weikel while driving said automobile under the 
permission of the said Graber and while the said appellee Hildegard Ranes was 
a passenger in said car, became involved in an automobile accident; that as a 
result of said accident the appellee received injuries for which she recovered a 
judgment against said Weikel and that an execution was issued upon said judg- 
ment which was returned unsatisfied; the evidence does not disclose that Mary 
Macy actually knew that Weikel was driving the automobile at the time of the 
accident, but she did testify that she had “not directly” given him permission to 
drive said car; she further testified that on the day of the accident she did not 
actually own the automobile but that the legal title was in her name; that on 
June 6, 1932, Mary Macy executed a sworn proof of loss to the appellant on account 
of the damage to the said automobile by reason of said accident and that the appel- 
lant issued to her its draft in full payment of said damage and that the said draft 
was issued after an investigation of the accident by the attorneys representing 
the appellant; that the appellant’s insurance policy indemnified the named assured 
and any person responsible for the operation of said automobile against loss arising 
by reason of the ownership, maintenance or use of said vehicle, provided it was 
being used with the express or implied consent of the named assured or an adult 
of his household. In answer to the interrogatories, the jury specifically found 
that Mary Macy, the named assured, gave implied consent to the operation by 
the said Herbert Weikel of said automobile at the time of said accident and that 
said Richard D. Graber was not the ownei of the automobile although he had 
originally purchased the same as heretofore stated. 

In the companion case to this one, to-wit: Mercer Casualty Company of 
Celina, Ohio v. Kreamer, 11 N.E.2d 84, which case grew out of the same auto- 
mobile accident, this court said (page 85): “We have read the evidence and 
find that there is sufficient from which the jury was justified in finding that 
either Mary Macy was the owner of the automobile at the time of the collision, 
or that appellant waived the condition of sole and unconditional ownership by 
virtue of its knowledge of the ownership through its agent and by a failure 
on the part of appellant to rescind the policy and tender back the premium; that 
she had given consent and permission to Graber to drive the automobile; that 
she also had conferred blanket authority upon Graber to let anyone drive the 
automobile whom he thought was a competent driver; that thereby she aor, 
ered her agent (Graber) to permit Weikel (whom Graber testified he consi ered 
a competent driver) to drive the automobile; that Graber gave Weikel permission 
to drive the automobile and placed no restrictions upon the use thereof by 
Weikel, except that he was to call for Graber at 11:00 o'clock p. m.; that Weikel 
was responsible for the operation of the automobile at the time of the collision, 
and hence was one intended to be insured within the terms of the policy.” In 
the above case we also passed upon and approved an instruction identical with 
instruction number 6 tendered by the appellee about which the appellant com- 
plains herein. The Supreme Court gave its approval to our decision by its 
refusal to transfer the case, a petition to transfer being denied Feb. 7, 1938. 

The controlling facts as shown by the evidence in the instant case from 
which a determination is made as to whether or not the verdict of the jury is 
sustained by sufficient evidence and is contrary to law are in legal effect identical 
with the facts established by the evidence in the case just cited and upon the 
authority of that case, we hold that the verdict herein is sustained by sufficient 
evidence and is not contrary to law and that there was no error in the giving 
of said instruction number 6 tendered by appellee. The appellant has also 
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complained of the giving of each of instructions 3 and 5 tendered by the appellee. 
We have read these instructions and have failed to find any reversible error 
in the court’s action thereon. Neither was there any error in the refusal: of the 
court to give either of the said instructions numbered 1, 3 and 7 tendered by 
the appellant. Said instruction number one was a peremptory instruction to 
find for the appellant. Manifestly it was not error to refuse it. What we 
have heretofore said in this opinion makes it unnecessary to discuss said instruc- 
tions 3 and 7 tendered by the appellant. 
We find no reversible error. Judgment affirmed. 


KELLOGG v. NATIONAL FIRE INS. CO. OF HARTFORD, CONN. No. 44291. 
Supreme Court of Iowa. June 21, 1938. 
280 Northwestern Reporter 485. 
1. VALUE. 

In action on automobile collision policy, instruction that jury should deter- 
mine whether automobile could have been placed in as good condition as it was 
before the injury, and if so, should award cost of repair, but if not, should 
award difference between market value immediately before injury and market 
value immediately thereafter, in either event deducting $50 under policy pro- 
vision that insured should stand the first $50 damages, was proper. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

2. REPAIR. 

In action on automobile collision policy, providing for $50 deduction, evi- 
dence that automobile could not be repaired and was worth more than $1,800 
before accident, and only $600 after accident, warranted verdict for $950, not- 
withstanding that insured made a trade with an automobile dealer for new auto- 
mobile on more favorable terms. 

(For other cases, see Insurance, Dec. Dig. § 665|4].) 

Appeal from District Court, Harrison County; Ernest M. Miller, Judge. 

Plaintiff commenced this action at law against the National Fire Insurance 
Company of Hartford, Connecticut, on a collision insurance policy. There was a 
trial to a jury, which returned a verdict for the plaintiff in the amount of $950. 
The insurance company has appealed. Opinion states the facts. 

Affirmed. 

Kimball, Peterson, Smith & Peterson, of Council Bluffs, and Roy E. Havens, 
of Logan, for appellant. 

William P. Welch, of Logan, for appellee. 

MitcHELL, Justice. 

Plaintiff commenced this action at law against defendant upon a policy of 
collision insurance issued to him, claiming he had sustained damages to the 
extent of $1,000. 

There was a trial to a jury, which returned a verdict in the amount of $950, 
and the insurance company, being dissatisfied, has appealed. 

The appellant company admitted it issued to appellee its policy of insurance, 
insuring him against loss by collision on a certain Model 81 1936 Buick Sedan, 
and that the policy was in force at the time of the collision complained of; 
that the policy provided, among other things, that appellee should stand the 
first $50 damages in the event of any collision. 

On the 28th day of December, 1935, the automobile described in the insurance 
policy was damaged in a collision. 

The sole question before the court was the measure of damages. It is the 
claim of the appellant company that appellee’s recovery was limited to the sum 
of $620 less the $50, the amount appellee agreed under the policy he would stand 
in event of any collision, because of the fact that the insured made a_ trade 
with an automobile dealer for a new car; and that the court erred in failing to 
give a requested instruction, directing the jury that it could not return a verdict 
in excess of that amount. 

The court gave the following instruction: 

“No. 5. The first question to be determined by you, is whether or not. the 
automobile of plaintiff could, by repair, have been placed in as good condition 
as it was before the injury, which question you are to determine from the 
evidence before you, in accordance with the rules herein given you. 
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“In. this connection if you find from the evidence before you, under the 
rules herein given you, that the automobile of the plaintiff herein could have 
been repaired, so that, when repaired, it would have been in as good condition 
as it was before the collision, then the amount to be recovered by the plaintiff 
for damages will be such amount as the evidence shows was the fair and 
reasonable, cost to then repair or replace the injured and damaged parts thereof 
with others of like kind and quality. 

“If you find from the evidence before you, under the rules herein given you, 
that the automobile of plaintiff could not, by repair, be placed in as good condi- 
tion as it was in before the collision, then the amount to be recovered by the 
plaintiff for damages will be such amount as the evidence shows was the differ- 
ence between the fair and reasonable market value of plaintiff’s automobile 
immediately before the collision in question, and the fair and reasonable market 
value. thereof immediately thereafter, in the vicinity of such collision. 

“In this connection you are further instructed that said policy, exhibit A, 
provides that the plaintiff shall stand the first $50.00 damages incurred in the 
event of a collision. In accordance with said provision of the policy, after you 
have determined the amount of damages sustained by plaintiff, in accordance 
with the rules hereinbefore given you, you must then deduct: therefrom the sum 
of $50.00.” 

[1, 2] In giving the instruction above set out, the lower court was right. 
The fallacy of appellant company’s claim is shown by the fact that there is 
evidence in the record the car could not be repaired and that before the accident 
it was worth the sum of more than $1,800 and after the accident it was worth 
only $600. In view of such a record, clearly, the court was right in the instruc- 
tion it gave, and there was evidence upon which the jury could base the verdict 
it returned, to-wit: the sum of $950. It necessarily follows that the judgment 
must be, and it.is hereby, affirmed. 

Anderson, Kintzinger, Hamilton, Richards, Donegan, and Sager, JJ., concur. 


Miller, J., takes no part. 


FUCALORO v. STANDARD SURETY & CASUALTY CO. OF NEW YORK. 
No. 44386. 
Supreme Court of Iowa. June 21, 1938. 
280 Northwestern Reporter 605. 
1. IDENTIFICATION. Bee ee hee 

The giving of the wrong motor and serial numbers in an automobile liability 
policy, when other means of identification were given, was merely a misdescrip- 
tion which could be cured by other testimony, in action on policy. 

(For other cases, see Insurance, Dec. Dig. § 163.) 

2. DESCRIPTION. oe ; 

The insurer was liable on an automobile liability policy notwithstanding mis- 
description of automobile by giving of wrong motor and serial numbers where 
automobile was otherwise properly identified, and it appeared that automobile 
in question was the only automobile which the insured owned and that the 
model, make, number of cylinders, etce., were correctly stated. 

(For other cases, see Insurance, Dec. Dig. § 163.) 

3. OWNERSHIP. 

Where automobile was misdescribed in automobile liability policy because ot 
giving of wrong motor and serial numbers, action in equity to reform policy to 
conform with motor and serial numbers of insured’s automobile was unnecessary, 
where insured owned only one automobile, and the model, make, number of 


cylinders, etc., were correctly stated. 
(For other cases, see Insurance, Dec. Dig. § 143[7].) 


4. EVIDENCE. ae bd 

Evidence held to justify judgment against insurer on automobile liability 
policy for amount of judgment previously obtained against insured automobile 
owner for injuries received in a collision on ground that automobile out of 
operation of which injury arose, was’ the automobile covered by the policy, 
notwithstanding misdescription thereof in policy because of giving of wrong 
motor and serial numbers. Code 1935, § 9024-g1 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 
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Appeal from District Court, Polk County; F.°S. Shankland, Judge. 

Action on an ‘automobile liability policy under section 9024-g1 of the Code, 
to ‘collect the amount of a judgment’ previously obtained by appellee against 
Fred Brannen, the owner of an automobile, for injuries sustained in a collision. 

Affirmed. 

Bradshaw, Fowler, Proctor & Fairgrave, of Des Moines, for appellant. 

James O’Brien and Stipp, Perry, Bannister & Starzinger, all of Des Moines, 
for appellee. 

KINTZINGER, Justice. 

The record in this case shows that Fred Brannen was employed by DeBarry 
& Associates, Inc., of Chicago, Illinois, as one of its Agents. Brannen resided 
and did business for said company in Iowa. His work and that of other 
employees of DeBarry & Associates, Inc., required the use of automobiles. The 
DeBarry company required them to procure liability insurance for themselves 
and the company, 

In 1934, Brannen owned and was driving a 1933 model Plymouth car upon 
which he had secured liability insurance through the DeBarry company in the 
Metropolitan Casualty Company of New York. This policy expired May 12, 
1935. Before the expiration of that policy, Brannen had traded in his 1933 
Plymouth for a 1935 Plymouth, six-cylinder sedan. This information was con- 
veyed to the DeBarry company for the purpose of securing insurance on the 
new car. 

In May, 1935, the DeBarry company, for itself and* Brannen, the owner of 
the car, secured a policy of insurance from the Standard Surety and Casualty 
Company of New York, appellant. In getting this insurance DeBarry company 
described the car as being owned and used by Fred Brannen, in Des Moines, 

. . . . 
Iowa; that it was a model 1935, and a six-cylinder Plymouth sedan; but inad- 
vertently gave the wrong motor and serial numbers of the engine. 

This policy insured Brannen, as owner, and also the DeBarry company 
against liability for damages. The record in the case shows without dispute 
that the car actually insured was a 1935 model Plymouth, six-cylinder sedan, 
owned by Fred O. Brannen. 

The record also shows that appellee in this action was injured in an auto- 
mobile collision with the car in question in August, 1935; that an action was 
started by appellee against Fred Brannen as owner of the car, and a judgment 
of $2,000 was recovered therein against him in April, 1937; and a general execution 
was issued thereon and returned unsatisfied. 

It appears from the evidence that owing to a mistake the serial and motor 
numbers of Brannen’s car were not correctly stated in the insurance policy. 
The record, however, otherwise correctly describes the automobile as a 1935 
model, six-cylinder Plymouth sedan, owned by Fred O. Brannen of Des Moines, 
lowa. 

\t the conclusion of the evidence appellee filed a motion for a directed 
verdict which was sustained, and judgment was entered thereon in the sum of 
$2,000, and interest. Appellant also filed a motion for a directed verdict which 
was overruled. After this motion was overruled, appellant filed a motion for a 
new trial which was also overruled, and defendant appeals. 

Appellant contends that the court erred in overruling appellant’s motion for 
a directed verdict and overruling its motion for a new trial, chiefly upon the 
ground that the policy of insurance did not cover any liability for damages on 
Brannen’s car because the motor and serial numbers in the. policy were not the same 
as the motor and serial numbers of Branner’s car. 

Appellant contends that, because the car’s motor and serial numbers were not 
correctly stated in the policy but contained the motor and serial numbers of a 
car formerly owned and disposed of by said Brannen, there can be no recovery. 

Appellee contends that the motor and serial numbers in the insurance policy 
sued on are only a part of the description of the car, and, if the car is otherwise 
described and identified as the car actually insured, the insertion of the wrong 
motor and serial number would not invalidate the insurance. Volumes 13 and 
14, Huddv’s Cyc. of Automobile Law, 393, section 307: 6 Blashfield’s Cyc. of 
Autome bile Law, Permanent Ed. §§ 3573, 3574; Sunderlin on Insurance, section 
4/. 

The evidence in this case shows without dispute that Brannen had only one 
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car, and that this car was described in the policy as being owned by him, and 
as being a 1935 model and a six cylinder Plymouth sedan. Appellee therefore 
contends that the motor and serial numbers are only part of the description of 
the automobile and if it is otherwise sufficiently identified, a mistake in the 
serial and motor numbers will not prevent a recovery on the policy. This 
seems to be the rule applied generally and also the rule adopted by this court. 
White v. Home Mutual Insurance Association, 189 Iowa 1051, 179 N.W. 315: 
Eggleston Vv. Insurance Company, 65 Iowa 308, 21 N.W. 652; Douglas v. Insur- 
ance Company of North America, 215 Mich. 529, 184 N.W. 539; St. Paul Mercury 
Indemnity Company v. Long, 3 Cir. 85 F.2d 848; Reimers y. International 
Indemnity Company, 143 Wash. 193, 254 P. 852; Wyman vy. Security Insurance 
Company, 202 Cal. 743, 262 P. 329; Giles v. Citizens’ Insurance Company, 32 Ga 
App. 207, 122 S.E. 890; Lorenz v. Bull Dog Automobile Insurance Association, 
Mo.App., 277 S.W. 596. 

Upon this question, Sunderlin on Insurance, sections 177 and 179 says: 

“Generally speaking reference in the automobile insurance policy to the 
motor number of the car is merely descriptive, and the giving of an erroneous 
number does not constitute breach of warranty and avoid the insurer’s liability. 
The mere misstatement of the motor number does not deprive insured of the 
right to recover for the loss of his car as a matter of law. 

“The number of the car is a mere matter of description; it is not a question 
as to the number of the car, but the identity of the car itself that determines 
whether or not the assured has a right of recovery.” 

Huddy, another well-known writer on Automobile liability, in his work on 
Cyc. of Automobile Law, Vol. 13, and 14, page 393, section 307, says: 

“Since under this form of insurance it is the owner who is insured against 
liability resulting from the operation of a particular vehicle, and not the vehicle 
itself, the description of the vehicle is not so material as it would be in the case 
of a fire‘or theft policy covering the vehicle. If identification of the vehicle is 
complete, a mistake in the description of the vehicle * * * is not fatal.” 

In White v. Home Mutual Association, 189 Iowa 1051, loc.cit. 1053, 179 
N.W. 315, loc.cit. 316, this court said, in sustaining a verdict for the insured: 
“The number of the automobile was inserted merely for the purpose of identifica- 
The insurance was intended to be and was of the automobile; not the 
number plate. It was the car insured quite as certainly, if fully identified, with- 
out resort to the number. There was such identification, for the evidence, with- 
out conflict, showed that the automobile burned met the description contained 
in the policy in all other respects, was the only automobile owned by the 
insured, and was the one intended to be covered by the policy. When the 
insured property can be so identified, there is no occasion for correcting the 
description contained in the policy covering personal property.” ; 

In St. Paul Mercury Indemnity Company vy. Long, 3 Cir., 85 F.2d 848, loc.cit. 
850, the court said: “It was shown that the Long Trucking Company purchased 


two 6%-ton Mack trucks; that it insured two 6%-ton Mack trucks; = at the 
ws and 


tion. 


time it took out the insurance it owned only two 6%-ton Mack trucks. 
other evidence tends to show that the truck involved in the accident was the same 
truck that was covered by the insurance. That the motor and serial numbers 
given in the policy do not coincide with the motor and serial numbers of the truck 
causing the accident might have been, as the court found, a mistake which occurred 
in transcription. They were mere matters of description for identification which 
are immaterial to the risk and are not grounds for a reversal. 

A number of cases are cited by appellant in support of its contention that a 
failure to give the number of the car is fatal to a recovery, These case, however, 
are distinguishable from the case at bar because they relate to cases in which 
the insurance was upon a car traded by the owner for another car without trans- 
ferring the insurance thereon prior to the injury. 

Other cases are also cited in which there was practically no other identifi- 
cation of th car insured except the number. In the case at bar there was other 
testimony tending to identify the car insured, among which were: that it was a 
1935 car; that it was a Plymouth car of that vear; that it was a sedan with two 
seats: that it was a six-cylinder car; that the car was owned by Fred O. Brannen 
and that he owned no other car, at the time of the accident. The evidence also 
shows that the person writing the insurance for the insurer said: “We intended 
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to insure Fred Brannen and the DeBarry Associates, Inc. as to liability through 
the use of a Plymouth 1935 six-cylinder sedan. I understood that the sedan was 
owned by Fred Brannen.” The policy of insurance plainly indicated the intention 
on the part of the company to insure the car owned by Fred Brannen. 

{1, 2] We are constrained to hold that the giving of the wrong motor and 
serial numbers when other means of identification were given was merely a mis- 
description which could be cured by other testimony, and that when the car was 
otherwise properly identified the insurance company became liable under its policy 
especially where it appears that the car in question was the only car the insured 
owned, and that the model, make, number of cylinders, etc., were correctly stated. 
Vouglas v. Insurance Company of North America, 215 Mich. 529, 184 N.W. 539; 
Reimers v. International Indemnity Co., 143 Wash. 193, 254 P. 852; St. Paul 
Mercury Indemnity Company vy. Long, 3 Cir., 85 F.2d 848. 

{3] Under such circumstances it is necessary to commence an action in 
equity to reform the policy to conform with the motor and serial numbers of 
the car in question. White v. Home Mutual Insurance Ass’n, 189 Iowa 1051, 179 
N.W. 315; Eggleston v. Insurance Company, 65 lowa 308, 21 N.W. 652; St. Paul 
Mercury Indemnity Company v. Long, 3 Cir., 85 F.2d 848; DePaola v. National 
Insurance Company, 38 R.I. 126, 94 A. 700; Lorenz v. Bull Dog Automobile Insur- 
ance Association, Mo.App., 277 S.W. 596. 

[4] It is our conclusion that the evidence in this case sufficiently identifies 
the car in question to warrant the judgment of the lower court. 

Other questions raised have been fully considered, but owing to the conclusion 
hereinabove reached, we deem it unnecessary to refer thereto. 

For the reasons hereinabove expressed, judgment is affirmed. 

Athrmed. 

Stiger, C. J., and Richards, Sager, Miller, Hamilton, Donegan, and Mitchell, 
J/., concur, 


GARDNER v. BOYER’S ESTATE (LINCOLN MUT. CASUALTY CO., 
Garnishee). No. 136. 
Supreme Court of Michigan. June 7, 1938. 
280 Northwestert, Reporter 117. 
1. CONSIDERATION. 

That a single passenger paid for gas and oil on an automobile trip on which 
an accident occurred did not constitute the “transportation of passengers for a 
consideration” within automobile liability policy, and insurer was not exempt from 
liability for injuries sustained in accident. 

(For other cases, see Insurance, Dec. Dig. § 435. 

2 CONSTRUCTION. 

Insurance policies are construed most strongly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

\ppeal from Circuit Court, Wayne County; Robert M. Toms, Judge. 

_ Action by Frank C. Gardner, by Don Gardner, his guardian, against the estate 
of Charles Henry Boyer, deceased, to recover damages for injuries resulting from 
an automobile accident. Plaintiff recovered judgment, and he sued out a writ of 
garnishment against the Lincoln Mutual Casualty Company. From a judgment for 
plaintiff, the garnishee defendant appeals. 

\ffiirmed. 

Argued before the Entire Bench. 

Stewart A. Ricard, of Detroit, for appellant. 

Harry J. Lippman, of Detroit (Paul V. Hutchins, of Detroit, of counsel), for 
appellee. 

Butze., Justice. 

{1, 2] After plaintiff recovered a judgment against the principal defendant 
for injuries resulting from an automobile accident, he sued out a writ of garnish- 
ment against the garnishee Insurance Company, the appellant herein, who had 
insured the principal defendant. The garnishee defendant denied liability because 
of the clause in the policy stating: 

“The company shall not be liable while any automobile herein covered is used, 
operated, manipulated or maintained * * * (c) while being used for the transporta- 
tion of passengers for a consideration, actual or implied.” 
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Testimony taken in the principal case, which by stipulation is also tobe 
considered in determining the statutory, garnishment issue, shows. only a single 
instance when a passenger was transported for a consideration. A single passenger 
paid for.the gas and oil on the trip on which the accident occurred. The trial 
court held that this was not sufficient to exculpate the insurer from liability. The 
trial court was correct. 

The transportation of a passenger in consideration of his paying for the oil 
and gas is not.at all an uncommon practice, and this cannot be deemed carrying 
passengers for hire under the clause in the insurance policy. Policies are most 
strongly’ construed against the insurer. It has been held that a single act of 
transporting a passenger for a consideratior is not within a clause prohibiting the 
use of the automobile “for passenger service of any ‘kind for hire,” Crowell v. 
Maryland Motor Car Co., 169 N.C. 35, 85 S.E. 37, Ann.Cas.1917D, 50; “for carrying 
passengers for compensation,” Commercial Union Assurance Co. v. Hill, Tex.Civ. 
App., 167 S.W. 1095; “for carrying passengers for consideration,” United States 
Fidelity & G. Co. v. Hearn, 233 Ala. 31, 170 So. 59. In Pietrantonio vy, Travelers 
Ins. Co., 282 Mich. 111, 275 N.W. 786, notwithstanding a clause excluding liability 
in case the automobile is used in the business of demonstrating, we held that a 
demonstration by the owner to a prospective purchaser did not relieve the insurer 
from liability. While the facts differ from those in the instant case, the principle 
is the same. Under the wording of this policy, the carrying of a passenger in 
return for his paying for gas and oil does not exempt the insurer from liability 
on account of*an accident on such trip. 

Judgment for plaintiff against the garnishee-defendant is affirmed, with costs 
to plaintiff. 

Wiest, C. J., and Bushnell, Sharpe, Potter, Chandler, North, and McAllister, 
JJ., concur. 


BEK v. ZIMMERMAN (PREFERRED AUTOMOBILE INS. CO. OF 
GRAND RAPIDS, Garnishee). No. 45. 
Supreme Court of Michigan. June 30, 1938. 
280 Northwestern Reporter 741. 
1. SUSPENSION. 


The language of automobile liability insurance policy “terms endorsement,” 
providing that failure to make payments to insurer on due date shall auto- 
matically terminate all coverage after such date, but that, on subsequent payment 
of full amount, policy shall again become effective from time of such payment. 
is not ambiguous. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

2. NOTICE. 

The statute, requiring provision in automobile insurance policy for can- 
cellation thereof by insurer after five days’ written notice to insured, does not 
require such notice after automatic suspension of liability under precise terms 
of agreement, so, that “terms endorsement,” providing that failure to make 
payments to insurer on due date shall automatically terminate all coverage, is 
not void as attempt to evade necessity of such notice. Comp.Laws 1929, § 12461 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

3. SUSPENSION. 

A provision of automobile liability insurance policy “terms endorsement” 
that failure to make payment to insurer on due date shall automatically ter- 
minate all coverage, but that policy shall again become effective from time of 
subsequent payment of full amount, is not void as contrary to public policy. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

McAllister and Potter, JJ., dissenting. 

‘ Appeal from Superior Court of Grand Rapids; Thaddeus B. Tavlor, Judge 

Action by Grace Bek against Elmer Zimmerman for damages arising from 
an automobile accident and against the Preferred Automobile Insurance Com- 
pany of Grand Rapids as garnishee. From a judgment for plaintiff against 
garnishee defendant, the latter appeals. 

Reversed. 

Argued before the Entire Bench. 

Harry E. Rodgers, of Grand Rapids, for appellant. 
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Auto.| Bek v. Zimmerman (Preferred Automobile Ins. Co. of 1167 
Grand Rapids, Garnishee ) 


Allaben & Wiarda, of Grand Rapids, for appellee. 

BUSHNELL, Justice. 

The garnishee defendant appeals from a judgment in the sum of $2,994.73, 
entered upon a directed verdict for plaintiff. Plaintiff had previously obtaine 
a judgment in the sum of $2,724.58 against the principal defendant, Elmer Zim- 
merman, for damages arising out of an automobile accident. Zimmerman was 
insured by the garnishee defendant on March 25, 1936. The insurance policy 
bore the expiration date of March 25, 1937, but this was amended by a “Terms 
Endorsement” containing the following agreement: “Failure to make payments 
to the company or its authorized agents on the due date thereof shall auto- 
matically terminate any and all coverage after such due date; * * * Upon the 
payment of the full amount of any payment hereinafter provided after its due 
date, the policy shall again become effective but only from and after the time 
of such payment.” 

The :total premium of $32 was required to be paid according to the “terms 
endorsement” as follows: Eleven dollars on April 25, 1936; $11 on May 25th; 
$10 on June 25th. The first premium was not paid on April 25th but was three 
or four days later. The second payment was not made on May 25th but was 
paid at, the office of the.company on June 16th, and the last payment, due on 
June 25th, was not made. Zimmerman had the accident on June 27th, for which 
plaintiff obtained the judgment stated. 

Appellant seeks reversal of the garnishment judgment upon two grounds; 
first that plaintiff’s affidavit for the writ of garnishment was incurably defective 
in failing specifically to allege the nature of the claimed indebtedness from the 
garnishee defendant to the principal defendant; and second, that the “terms 
endorsement” provision above quoted was not void as held by the trial court, 
and that, applied to the instant case, this provision negatives liability. The first 
ground appeal will not be considered because our conclusion as to the second 
disposes of the case. 

[1] We do not agree with appellee’s contention that the language of the 
“terms endorsement” is ambiguous. If the “endorsement” is valid, there was no 
coverage under the policy on June 27th. 

[2] Appellee claims, however, that 3 Comp.Laws 1929, § 12461, requiring the 
insurer to give a five days’ written notice of cancellation, etc., is applicable and 
that the insurer failed to comply therewith; that if the “terms endorsement” be 
interpretet! as attempting to evade the necessity of such notice, it is in conflict 
with the statute and therefore void. 

The statute reads: “No policy of casualty insurance, excepting workmen’s 
compensation, but including all classes of automobile coverage, shall be issued 
or delivered in this state by any corporation or other insurer authorized to do 
business in this state for which a premium or advance assessment is charged, 
unless there shall be contained within such policy a provision whereby the policy 
shall be cancelled ‘at any time at the request of the insured, in which case the 
company shall; upon demand and surrender of the policy, refund the excess of 
paid premium or assessment above the customary short rates for the expired 
time, and whereby the policy may be cancelled at any time by the company by 
giving to the insured ‘a five (5) days’ written notice of cancellation with or 
without tender of the excess of paid premium or assessment above the pro rata 
premium for the expired time, which excess, if not tendered, shall. be refunded 
on demand and the notice of cancellation shall state that the said excess premium 
(if not tendered) will be refunded on demand, and furthermore that such can- 
cellation shall bé without prejudice to any claim originating prior thereto.” 

The quoted statute apples where either the insurer or the insured seeks to 
terminate the insurance by cancellation; it cannot be stretched to cover. a 
situation, where, as here, liability under the contract has become automatically 
suspended. hy reason of the precise terms of the insurance agreement. 

The statute covers those situations where termination of the policy is not 
automatic Kut is‘ optional with the insurer and, therefore, cannot be. anticipated 
and provided against by the insured unless he is given ample notice of the intended 
exercise of that option. ‘ 

\lthough the recent case of Hauser vy. Michigan Mutual ‘Liability 'Co.; 276 
Mich. 624, 268 N.W. 759, only involved the personal &ccident portion of a combined 
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liability, property loss and accident insurance policy, nevertheless the reasoning of 
that case is applicable here. In the Hauser Case the policy was issued on September 
15, 1933, and the premiums were payable in five equal monthly installments of 
$7.15 each. The first installment was due on October 15th, but neither it nor any 
other was paid by the insured. The insured was injured on January 3, 1934, and 
dicd four days later. On January 5th a friend of the family paid defendant’s agent 
$5, which was accepted. A directed verdict for the insurance company was 
affrmed on appeal. That policy contained the. optional standard cancellation 
clause with respect to health and accident insurance policies as provided by 3 
Comp.Laws 1929, § 12442: and it also contained one of the alternative mandatory 
clauses required by § 12441 with regard to default in such policies, reading as fol- 
lows: “If default be made in the payment of the agreed premium i this policy, 
the subsequent acceptance of the premium by the insurer or by any of its duly 
authorized agents shall reinstate the policy, but only to cover: loss resulting from 
accidental injury thereafter sustained.” 

Plaintiff, who was decedent’s administrator, claimed on appeal that no proper 
notice of cancellation had been given and therefore the policy remained in force. 
The court said (page 760): 

“Plaintiff's contention, if applicable, would be sufficient to carry the policy in 
force until the first payment was due. After a premium payment became due and 
was in default, however, a new situation arose which is covered by the provision 
above quoted. [The provision in the language of § 12441, supra.] * * * When 
delivered, it [the policy] took effect according to its terms and became subject to 
subsequent conditions. 

“As the contract provided for credit and installment payments and expressly 
declared the effect of a payment after default, it appears plain that such provision 
must govern the case.” 

See, also, Schaefer v. Peninsular Casualty Ins. Co., 266 Mich. 386, 254 N.W. 
139, 

[3] Nor is the suspension provision of the “terms endorsement” contrary to 
public policy. Williams v. Albany City Insurance Co., 19 Mich. 451, 2 Am.Rep 
95. In the Williams Case the defendant insured a schooner for a period from 
April 27, 1868, to November 30, 1868 and the insured gave a note for the premium, 
payable in six months. The insurance contract stipulated that if the note was not 
paid at maturity, the policy was to be “void” so long as the note remained unpaid. 
On November 12th, after the due date of the note, a loss occurred. On November 
19th the endorsers of the note paid the full amount thereof to the insurance com- 
pany. The court interpreted the word “void” to mean that the policy was 
suspended while the note remained unpaid and, since the loss occurred before 
the note was paid, no recovery was allowed upon the policy despite the fact that 
the insurance company had received and retained the full amount of the premium. 
The court also rejected the argument that the suspension provision was contrary 
to public policy in reasoning which we follow in the instant case but do not repeat 
at length. See pages 465-468 of the Williams Case. 

This case was followed in a companion case, Williams v. Republic Insurance 
Co., 19 Mich. 469, where the facts were similar, except that the insurer refused 
to accept the belated payment of the note. 

[4] While the facts of the Williams Case are not identical with those under 
consideration, the principles there stated are of application here. There is nothing 
in the instant case which warrants our changing or refusing to enforce the contract 
into which the parties have voluntarily entered. It is fundamental that courts 
may not write a new contract for the parties. 

[5] Appellee also contends that the garnishee defendant is estopped to deny 
liability under the policy of insurance. This question was not raised at the trial 
nor passed upon by the trial judge and, therefore, cannot be considered here. 

The judgment entered upon the directed verdict is reversed without a new trial 
and with costs to appellant. 

Wiest, C. J., and Butzel, Sharpe, Chandler, and North, JJ., concurred with 
Bushnell, J. 

McAllister, Justice dissents. 
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GIACOMO v. STATE FARM MUT. AUTOMOBILE INS. CO. 
LUNDSTROM v. GIACOMO et al. Nos. 31518, 31667. 
Supreme Court of Minnesota. July 1, 1938. 
280 Northwestern Reporter 653. 
1, DRIVER’S LICENSE. 

A policy insuring owner of automobile against liability for injuries caused 
by the automobile, but providing that the insurer should not be liable for loss 
or damage caused while the automobile was being driven by one violating any 
law or ordinance as to driving license, did not cover accident occurring while 
automobile was driven by one who did not have a driver’s license. Mason’s 
Minn.St.Supp.1936, § 2720-124. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

2. VIOLATION OF LAW. 

Violation by motorist of law requiring driver’s license, which became effective 
after policy insuring against liabilities for injuries caused by automobile was 
issued, came within clause providing that insurer should not be liable for loss 
or damages caused while automobile was being driven by one violating any 
law or ordinance as to driving license. Mason’s Minn.St.Supp.1936, § 2720-124. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

3. LICENSE. 

The fact that the director of the driver’s license bureau had suspended the 
enforceme1.t of statute requiring driver’s license at time of accident would not 
permit recovery under policy insuring against liability for injuires caused by 
automobile, but providing that company shculd not be liable for losses or damages 
caused while automobile was being driven by any person violating any law or 
ordinance as to driving license, since an executive or administrative officer 
cannot relieve parties from complying with a law or ordinance. Mason’s Minn. 
St.Supp.1936, § 2720-124. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

4. CAUSE OF ACCIDENT. 

The fact that there was no causal connection between automobile accident 
and failure of driver to have driver’s license, as required by statute, would not 
render insurer liable under policy insuring against liability for injuries caused by 
automobile, which contained provision that insurer would not be liable for 
losses or damages caused while automobile was being driven by any person 
violating any law or ordinance as to driving licenses. Mason’s Minn.St.Supp. 
1936, § 2720-124. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

5. EXCEPTION. 

A policy insuring against liability for injuries caused by automobile and 
containing provision that insurer should not be liable for any losses or damage 
caused while automobile was being driven by any person violating any law or 
ordinance as to driving license, was not contrary to public policy, and the 
exclusion was not unreasonable or void. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

6. LICENSE. 

Where there was no insurance coverage because automobile was driven by 
one without a driver’s license, insurer could not be held liable either in an action 
on the policy or as the garnishee in an action against the insured. Mason’s 
Minn.St.Supp. 1936, § 2720-124. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

Syllabus by the Court. 

1. An insurance policy from which liability is excluded while the automobile 
is driven or operated by a person violating any law as to driving license, does not 
cover an accident occurring while the automobile is driven by one who does not 
have a driver’s license. 

2. Violation of a law which became effective after the policy was issued 
comes within an exclusion clause. 

__ 3. Executive and administrative officers cannot relieve parties from complying 
with a law or ordinance. 
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4. Where an exclusion is provided in the policy, no causal connection need 
be shown between the accident and the excluded risk. 

_ $. Exclusion from insurance coverage of driving which is prohibited by law 
is not unreasonable and void. 

_ 6. Where there is no insurance coverage, the insurer cannot be held liable 
either in an action on the policy or as garnishee in an action against the 
insured. 

Appeal from District Court, St. Louis County; Edward Freeman and Martin 
Hughes, Judges. 

Suit by Tony Giacomo against the State Farm Mutual Automobile Insurance 
Company to recover damages to his automobile, and suit by Betty Lundstrom 
against Anthony Giacomo and the State Farm Mutual Automobile Insurance 
Company to recover damages for injuries sustained while riding in an automobile 
ct Anthony Giacomo. From an adverse judgment in the case in which Tony 
Giacomo was plaintiff, he appeals, and, from an order denying its motion for new 
trial, the State Farm Mutual Automobile Insurance Company appeals. 

Judgment affirmed and order reversed. 

Victor H. Johnson, of Hibbing, for Giacomo and Lundstrom. 

Hunt & Palmer, of Duluth, for State Farm Mut. Automobile Ins. Co. 

PETERSON, Justice. 

In No. 31518, Giacomo sued on the insurance policy here involved to recover 
damages to his automobile caused by the accident in which Betty Lundstrom, 
plaintiff in the other action, was injured. Defendant recovered a judgment in 
its favor. 

In No. 31667 plaintiff sued Giacomo, owner of the car in which she was riding, 
to recover damages for personal injuries sustained in an automobile accident on 
March 18, 1934. She obtained judgment of $12,922.75. See Lundstrom v. 
Giacomo, 194 Minn. 624, 261 N.W. 465. Giacomo was insured by appellant against 
liability for injuries caused by the automobile under a policy issued May 26, 
1932. Denying coverage, appellant refused to defend. In a paragraph entitled 
“Risks Not Assumed By This Company”, the policy provided: “The Company 
shall not be liable and no liability or obligation of any kind shall attach to the 
Company for losses or damage; * * * (E) Caused while the said automobile is 
being driven or operated by any person whatsoever either under the influence 
of liquor or drugs or violating any law or ordinance as to age or driving 
license; * * * .” 


Mario Collyard was driving Giacomo’s car at the time of the collision. 
Collyard had applied for but had not received a chauffeur’s license for 1934. 
He had not applied for, nor received, from the commissioner of highways, the 
“driver’s license” required of all drivers on and after March 1, 1934, by L. 1933, 
c. 352, § 2, Mason’s Minn.St.Supp.1936, § 2720-124. When plaintiff garnished 
appellant to enforce her judgment, appellant denied liability on the ground that 
Collvard was not “a licensed chauffeur as required by law, and was therefore 
driving in violation of the terms and conditions of the policy.” Appellant set 
up the further defense that plaintiff was estopped from litigating that issue 
because of a judgement of the district court denying Giacomo recovery for the 
damage to his car under the collision clause of a policy which contained the 
same exclusion clause relative to driving license. The court below made findings 
of fact and conclusions of law that the exclusion clause did not relieve appellant 
from liability on the policy and ordered judgment for plaintiff for $10,000, the 
amount of coverage. 

Giacomo appeals from an adverse judgment in the case in which he was plain- 
tiff, and the insurer from an order denying its motion for new trial in the case 
in which it was garnishee. 

1. The statement in Metropolitan Life Ins. Co. v. Conway, 252 N.Y. 449, 169 
N.E. 642, that where there has been no assumption of the risk by the insurer, 
there can be no liability is elementary. The insurance policy defines the coverage. 
Except as limited by statute, the parties are free to agree upon such terms as they 
may determine. There are no statutory restrictions to prevent the parties from 
agreeing to an exclusion clause such as the one we have before us. The risks 
assumed may be defined both by terms of inclusion and exclusion. Sometimes the 
word “exclude” is not used in exclusion clauses. In Wendt v. Wallace, 185 Minn. 
189, 240 N.W. 470, the exclusion clause contained the words: “shall exclude”. In 
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Mannheimer Bros. v. Kansas C. & S. Co. 147 Minn. 350, 180 N.W. 229, and» Berry 
Chevrolet Co. v. Automobile Insurance Co., 188 Minn. 123, 246 N.W. 547, the words 
“this: policy does not cover” were used; in Humphrey v. Polski, 161 Minn. 61, 
200 N.W. 812, the expression in the policy was “this contract does not cover”; and 
in Engebretson v. Austvold, 199 Minn. 399, 271 N. W. 809, the exclusion was 
accomplished by an exception from risks assumed. In McCargo vy. New Orleans 
Ins. Co., 10 Rob., La., 202, 43 Am.Dec. 180, a warranty in a marine policy which 
indicated an intention to exclude certain risks from the coverage was held to be 
an exception from the risks assumed by the insurer. 

Policies of automobile liability insurance containing exclusion clauses in 
precisely the same language as that involved in the instant case, have been held not 
to cover the excluded risks. In State Farm Mutual Automobile Ins. Co. v. 
Coughran, 58 S.Ct. 670, 82 L.Ed. —, State Farm Mut. Automobile Ins. Co. v. 
Belshe, Ark., 112 S.W.2d 954, and Holland Supply Corp. v. State Farm Mut. 
Automobile Ins Co., 166 Va. 331, 186 S.E. 56, the identical provision now before 
us was involved in separate actions on policies of this insurer. In the Coughran 
Case, supra, the automobile was operated by a child 13 years of age in violation 
of the California statute relative to the driving of automobiles. The court held 
that the risk was not within the policy and that the insurer was not liable. In 
the Belshe and Holland Cases, supra, the insurer was held not liable where the 
automobile was driven by one who did not have a chauffeur’s or driver’s license 
as required by statute, upon the ground that the risk was, by the clause in question, 
excluded from the coverage of the policy. In Zabonick v. Ralston, 272 Mich. 247, 
261 N.W. 316, Crahan v. Automobile Underwriters, Inc., 116 Pa.Super, 353, 176 
4. 817, Standard Auto Ins. Association v. Neal, 199 Ky. 699, 251 S.W. 966, 35 
A.L.R. 1468, and Andrews. v. Goodman, 115 W.Va. 702, 703, 177 S.E. 876, it was 
held that exclusion clauses in substantially the same language as that involved here 
excluded from coverage the risk where the automobile was driven by an unlicensed 
operator or chauffeur. The cases are uniform in holding that such a clause 
excludes from the insurance, operation of an automobile by a person not meeting 
requirements as to age. Note, 72 A.L.R. 1070. The rule is applied with respect 
to persons operating an automobile while intoxicated. Humphrey v. Polski, supra; 
Flannagan v. Provident Life & Accident Ins Co., 4 Cir., 22 F.2d 136. 

[1] The policy does not cover this accident because it occurred while the 
automobile was operated by Collyard in violation of the law as to driving license. 


[2] 2. It is claimed, however, that there is ambiguity as to the law referred to 
in the policy, arising from the fact that the policy was issued in May, 1932, and 
the statutes then in force required only the license in connection with the registration 
of an automobile for purposes of taxation, and a chauffeur’s license, neither of 
which is applicable to this case, and that the driver’s license law passed in April, 
1933, did not become effective until March 1, 1934. It is argued that the parties 
had in mind the laws in force at the time the policy was issued and risks to which 
such laws applied, and not laws to be subsequently enacted, by which other risks 
might he excluded from coverage. The rule is invoked that the construction should 
be in favor of the insured and against the insurer. This rule is a salutary one. 
The basis of the rule is that the language of policies is selected bythe insurer 
and for its benefit, and if there is any ambiguity as to the meaning of the terms 
employed by the insurer, it should be resolved against it and in favor of the insured. 
This is especially true as to conditions involving a forfeiture. Dunnell, Minn. 
Dig.(2d Ed.) §§ 4659, 4830. The policy in question is not ambiguous, State Farm 
Mutual Automobile Ins. Co. v. Coughran, supra; State Farm Mutual Automobile 
Ins. Co. v. Belshe, supra; Holland Supply Corp. v. State Farm Mut. Automobile 
Ins. Co., supra: nor does it provide for a forfeiture. Metropolitan Life Ins. Co. 
v. Conway, supra. The exclusion comprehends a violation of “any law” as to age 
er driving license. Referring as it does, not to past or present acts, but to future 
acts of driving, it is prospective in operation. Although this point has not been 
passed on in any case called to our attention, it is stated in numerous authorities 
that such a clause refers to the law in force at the time of the accident, Bitzer v. 
Southern Surety Co., 245 IlLApp. 295; Bernhardt v. Merchants Reserve Life Ins. 
Co., 221 Ill. App. 66; Wagoner v. Fidelity & Casualty Co., 215 App.Div. 170, 213 
N.Y.S.-188, 189: Donald. v. Lewis, 1928, 63 Ont.1..R. 310, affirmed 1929, 4:Dom.L.R. 
351, and at the place thereof. Flannagan v. Provident Life & Accident ‘Ins. Co, 
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4 Cir., 22 F.2d 136. United States Fidelity & G. Co. v. Guenther, 281 U.S. 34, 50 
S.Ct. 165, 74 L.Ed. 683, 72 A.L.R. 1064, illustrates the point. In that case the 
insured lived in Cleveland. His automobile was driven into the city of Lakewood 
so as to become subject to a city ordinance as to driver’s age. There was nothing 
to show that the parties ever expected that the car would be driven in Lakewood 
so as to have its ordinance in mind at the time the policy was issued. It was held 
that the exclusion clause excluded coverage of an accident occurring within the 
municipality of Lakewood while the car was driven in violation of the ordinance. 
There the law—the ordinance—which was not operative as to the insured at the 
time the policy was issued became effective as to him at a future time by the act 
of driving. It is clear that the exclusion clause applies to violations of the driver's 
license law, even though the law became effective after the policy was issued. 

[3] 3. Plaintiffs sought to escape the effect of the driver’s license law upon 
the ground that the director of the driver’s license bureau had suspended the 
enforcement of the law until after the date of the accident. The suspension was 
without statutory authority and of course of no legal effect. An executive or 
administrative officer cannot relieve parties from complying with a law or ord- 
inance. Riser v. Smith, 136 Minn. 417, 162 N.W. 520. 

|4] 4. No causal connection between the accident and the failure of the driver 
to have a driver’s license need be shown. The exclusion is based on contract, 
which excludes this risk without regard to causal connection. Where, as here, the 
policy by its terms excludes a risk from the insurance, it is not necessary, to make 
the exclusion effective, to show causal connection between the loss and the excluded 
risk. Holland Supply Corp. v. State Farm Mut. Automobile Ins, Co., supra; State 
Farm Mut. Automobile Ins. Co. v. Belshe, supra; Crahan v. Automobile Under- 
writers, Inc., supra. In Humphrey v. Polski, Wendt v. Wallace, Berry Chevrolet 
Co. v. Automobile Insurance Co., and Engebretson v. Austvold, all supra, in holding 
that the exclusion was operative by its own terms, no reference was made to 
causal connection. To hold that the exclusion is operative only in the event there 
is causal connection between the accident and the ground of exclusion, in effect 
is to make the policy cover an excluded risk and then to exclude it only when the 
causal connection is shown. This would enlarge the policy by. including a_ risk 
which the parties themselves have excluded. This is illustrated by Metropolitan 
Life Ins. Co. v. Conway, 252 N.Y. 449, 169 N.E. 642, supra, which involved a 
consideration of the distinction between an exclusion and a forfeiture clause. The 
policy there involved contained a provision that death as a result of travel by air 
craft except as a fare-paying passenger “is a risk not assumed under this policy.” 
It was held that the provision was an exclusion and not a forfeiture. The distinc- 
tion was made that a forfeiture results in loss of insurance covering risk assumed 
and an exclusion, from the very inception, altogether prevents coverage of the risk. 
That giving effect to an exclusion clause does not in any way alter the insurance 
coverage was stated by the court, per Cardozo, Ch. J., in a sentence which sums up 
the whole thought (page 643): “The kind of insurance one has at the beginning, 
that. hut no more, one retains until the end.” 

Many cases have been cited to sustain the position of plaintiffs. Onlv two 
of them are in point, \MeGee v. Globe Indemnity Co., 173 S.C. 380, 175 S.E 
849, and Union Indem. Co. v. Hossley, 142 Miss. 783, 107 So. 548. McGee v. 
Globe Indemnity Co. was disapproved in Witzko v. Koenig, 224 Wis. 674, 272 
N.W. 864. They are contrary to the weight of authoritv. They fail to recognize 
the fundamental proposition that exclusion is entirely a matter of contract. Other 
cases have been cited which involve policy provisions which are not similar to 
the one now before us. 

[5] 5. There is no reason for holding the exclusion to he unreasonable and 
void. Identical and similar exclusion clauses have been upheld in the cases which 
have been cited. The exclusion clause denies coverage to driving which the 
statutes prohibit. The policv merely adopted 2 distinction observed in the statutes. 
The legislature by statute declares the public nolicv of the state. Since the 
exclusion clause coincides with statutory prohibitions on driving, we cannot say 
that it is contrary to public policy or otherwise unreasonable. Messersmith v. 
American Fidelity Co., 232 N.Y. 161, 133 N.E. 432, 19 A.L.R. 876: Holland 
Supply Corp. v. State Farm Mut. Automobile Ins. Co., 166 Va. 331. 186 S.E. 56: 
State Farm Mut. Automobile Ins. Co. v. Belshe, Ark.. 112 S.W.2d 954. On the 
contrary, by excluding from the coverage of the policy those whom the statute 
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excludes from the right to drive, it might be urged that the insurance coverage 
conforms to the public policy of the state. 

It is urged that the exclusion is upon unsubstantial grounds in that a driver’s 
license is issued as a matter of course upon application. Without intimating 
that the argument suggests a basis for holding the exclusion clause invalid, the 
grounds stated are without foundation. Under the statutes, the right to drive 
a motor vehicle upon public highways is dependent on having a license which the 
driver must have in his possession, and which is revocable upon grounds of unfit- 
ness. The statute provides that a driver’s license may be cancelled and thus the 
right to drive taken away, upon conviction of the licensee of manslaughter resulting 
from the operation of a motor vehicle, driving a motor vehicle while under the 
influence of intoxicating liqour or narcotic drugs, any crime punishable as a 
felony under the motor vehicle law of the state, or any other felony in the com- 
mission of which a motor vehicle is used, conviction or forfeiture of bail upon 
three charges of reckless driving, all within the period of 12 months, and con- 
viction of the driver of a motor vehicle involved in an accident resulting in death 
or injury of another person, upon a charge of failing to stop and disclose his 
identity at the scene of the accident. Mason Minn.St.1936 Supp., §§ 2720-123 to 
2720-141. A case of revocation was before us in Halverson v. Elsberg, 277 N.W. 
535. While drivers’ licenses are issued as of course, revocation is upon grounds 
of unfitness. By enforcement of the law and revocation of licenses issued to those 
who are unfit, the purpose is to restrict the right to drive to those who are fit. 
We cannot say that the statute does not accomplish its purpose. The legislature 
has simply chosen to make unfitness a ground of revocation subsequent to 1ssuance, 
rather than to make ascertained fitness a condition precedent to a license. 

|6] 6. Since there is no coverage, the insurer is not liable in either action. 
It is liable neither as a defendant nor as garnishee. Humphrey v. Polski, supra; 
Zadonick v. Ralston, 272 Mich. 247, 261 N.W. 316, supra. 

Compulsory insurance to provide compensation to persons injured because 
of fault in the operation of motor vehicles requires legislative action. In the 
absence of such action, we must take insurance policies as the parties have made 
them. See 5 Am.Jur. 796, 797, §§ 519, 520. 

In No. 31518, the judgment is affirmed. 

In No. 31667, the order is reversed. 

FIDELITY PHOENIX FIRE INS. CO. v. HOWARD et al. No. 33268. 

Supreme Court of Mississippi, Division B. June 13, 1938. 


181 Southern Reporter 846. 
3. PARTNERSHIP. 


Where two partners conducted a radio shop under one name and an automo- 
bile business as a motor company in same building, and a partner who was in 
active management of both businesses furnished a kev to the building to an 
employee of radio shop who had no stated duties to perform for motor company, 
and such employee entered the building and stole automobile belonging to 
company, automobile was stolen by company’s “employee,” within theft policy 
excepting from its coverage theft by any person in company’s employment. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


Appeal from Circuit Court, Scott County; D. M. Anderson, Judge. 

Action by George R. Howard and another against the Fidelity Phoenix 
Fire Insurance Company to recover on an automobile theft policy. From a 
judgment for plaintiff, defendant appeals. 

Reversed, and judgment for defendant. 

Watkins & Eager, of Jackson, for appellant. 

Nichols & Huff and O. B. Triplett,.Jr., all of Forest, for appellees. 

GriFFItH, Justice. 


Appellees, Geo. R. Howard and H. G. Hawkins, were partners. Under the 
firm name and style, Howard Radio Shop, they conducted a radio business, and 
in the same building they carried on an automobile business under the firm name 
and stvle, Forest Motor Company. Except for the fact that the two businesses 
were owned and operated by the same two persons as partners and in the same 
building, they were kept as much apart or separate as if each were owned by 
strangers to the other. 


One Forbes was an employe of the Howard Radio Shop, with no stated 
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duties to perform for the Forest Motor Company. On Saturday, March 6, 1937, 
Howard, who was the partner in the active management of both businesses, 
furnished Forbes with a key to the building and instructed him to open it on 
the following Monday morning. On Sunday afternoon, March 7, 1937, Forbes 
entered the building and stole therefrom an automobile belonging to Forest 
Motor Company. 

This automobile was insured by appellant Company for the benefit of Forest 
Motor Company against theft, but the policy of insurance expressly excepted 
from its coverage theft “hy any person or persons * * * in the assured’s service 
or employment, whether the theft, robbery or pilferage occur during the hours 
of such service or not.” This exception is common to policies of this particular 
kind and for at least four obvious reasons is proper to be contained therein. 

{1, 2] The question for decision is whether Forbes who, as stated, was an 
employe of Howard Radio Shop was also, in law, an employe of Forest Motor 
Company. It is the rule of the common law that a partnership has no legal 
existence distinct from the persons who compose it. There is nothing of a 
sufficiently substantial nature to which its existence as a separate legal entity 
may be safely ascribed apart from the members of the partnership. To call one 
branch of a partnership business by one name and another branch by another 
name cannot alter the actual legal situation. A partnership with identical 
partners under one partnership name is the same partnership when conducting 
some other portion of its business under another name,—whatever the name, 
there is still the same partnership. And a separation of bookkeeping, and of all 
operations in the details thereof, does not alter the situation, for the ownership 
and ultimate control are still in the partners who compose the firm. 

[3] Forbes was an employe of the partnership, composed of the stated 
partners, and the automobile belonged to the same partners as partners,—to the 
same partnership. It follows that the automobile was stolen by an employe of 
the assured, and that the theft was not covered by the policy. 

Reversed, and judgment here for appellant. 


BERTINELLI v. GALONI. 
Supreme Court of Pennsylvania. June 17, 1938. 
200 Atlantic Reporter 58. 
COLLUSION. 

Where a plaintiff who is injured while riding as a guest in a defendant's 
automobile colludes with the defendant to mulct defendant’s insurer, the defend- 
ant will not escape from the judgment against himself which he aids in bringing 
about, but the insurer will not be penalized thereby. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

Appeal No. 158, January term, 1938, from judgment of Court of Common 
Pleas, Lackawanna County, January term, 1935, No. 295; Thomas Linus Hoban, 
Judge. 

Suit in trespass for injuries sustained by Adelina Bertinelli, a minor, by her 
next friend, Mary Mancia, against Jose Galoni. Judgment for plaintiff for 
$6,500, and defendant appeals. 

Affirmed. 

Argued before Kephart, C. J., and Schaffer, Drew, Linn, and Stern, JJ. 

Caldwell, Fox & Stoner and Thomas D. Caldwell, all of Harrisburg, and 
A. A. Vosburg, A. Flovd Vosbure, and Vosburg & Vosburg, all of Scranton, for 
appellant. : 

Edw. A. Delaney, Jr., Charles S. Delaney, E. A. DeLaney, Stanley F. 
Coar, and David J. Reedy, all of Scranton, for appellee. 

ScHAFFER, Justice. 

This appeal by defendant in an action to recover damages for personal 
injuries sustained by the minor plaintiff, twenty-six months’ old when they 
were received, presents an unusual situation. Although the child’s parents are 
alive and the child lives with them, the suit is brought in her behalf by her 
grandmother as next friend. This somewhat strange proceeding is for the 
obvious purpose of recovering damages from the insurance company which 
indemnified the father against liability for personal injuries resulting from the 
negligent operation of the automobile owned by him, in which the child’s injuries 





Auto. | Bertinelli v. Galoni 1175 


were received, when it was negligently operated by defendant, who was driving 
with the father’s permission. 

It is urged upon us by appellant (really the insurance company) that the 
grandmother cannot maintain the action in the infant’s behalf, the child’s parents 
being alive and supporting her in their home. We think this position not main- 
tainable. The sole purpose in having a next friend is to supply the want of 
capacity in the minor, to afford someone responsible for the costs. He is in no 
sense a party, “but resembles an attorney, or a guardian ad litem, by whom a 
suit is brought or defended in behalf of another.” Haines v. Fitzgerald, 108 
Pa.Super. 290, 165 A. 52, 54. At common law the next friend was appointed 
by the court, under our practice no appointment is necessary. Turner v. 
Patridge, 3 Pen. & W. 172; Heft v. McGill, 3 Pa. 256. At common law any 
person could serve as the next friend. “This prochein ami may be any person 
who will undertake the infant’s cause.” 1 Blackstone 464. “Any person may 
act as the next friend provided he has no interest in the suit adverse to that 
of the infant.” 2 Chitty’s Archbold’s Practice, 1133. See, also, Heck v. Phila. 
& Reading Ry. Co., 281 Pa. 598, 127 A. 318: Kite v. Brooks,:51 Ga.App. 531, 181 
S.E. 107; Guild v. Cranston, 8 Cush. 506, 62 Mass. 506. Appellant contends that 
to follow the common law and permit anyone to serve as next friend would 
lead to abuse. This is most unlikely. The next friend derives no benefit from 
serving in that capacity. His actions are always subject to the control and 
supervision of the court, which has the right in each case to determine whether 
the litigation is in the infant’s best interests. 

There was an arbitration of the case under the General Arbitration Act of 
June 16, 1936, P.L. 715, 5 P.S. § 1 et seq. The rule of reference was entered by 
defendant and the arbitrators’ finding was in his favor. Plaintiff appealed with- 
out paying costs and without entering recognizance for costs to accrue. It is 
argued that for these reasons the appeal is a nullity and the award should stand 
as a final judgment for defendant. We conclude otherwise. Under Sec. 31 of 
the Arbitration Act, 5 P.S. § 76, the appeal of a minor or person acting in a 
representative capacity is good without payment of costs or entering a bond if 
appellant is not the one who took out the rule of reference. Defendant contends 
that this provision has since been altered by subsequent legislation, in particular 
the Acts of April 13, 1846, P.L. 303, Sec. 2, 5 P.S. § 80, and May 3, 1852, P.L. 
341, Sec. 1, 5 P.S. § 79. The purpose and meaning of this subsequent legislation 
has been fully discussed by Mr. Justice Agnew in Murray vy. Sharp, 72 Pa. 360, 
and will not be repeated here. See, also, Pottsville vy. Curry, 32 Pa. 443; Car- 
penter v. Hutchinson, 243 Pa. 260, 90 A. 154. Sufficient it is to say that the 
statutes referred to by defendant were clearly not enacted with any intent on 
the part of the legislature to destroy the exemption granted by the Act of 1836 
to minors. 

It is contended there is not sufficient evidence of negligence to warrant 
recovery. It is not defendant’s fault if there is not. As was stated by the trial 
judge in his opinion, “We have * * * the open cooperation of the defendant in 
the preparation of the law suit for the plaintiff and a virtual admission of facts 
on his+ part, which, if believed, might warrant a verdict against him. The 
defendant was the principal witness for the plaintiff.” Under defendant’s 
testimony the jury could have found these to be the facts. The night the 
accident occurred it was raining and sleeting. Ice had formed on the road and 
it was very slippery. During the trip defendant was required to stop and wipe 
the ice from his windshield. The car was travelling down grade at a speed of 
25 to 30 miles per hour. As the car approached a point in the road where 
the asphalt joins the concrete with a drop of some four inches, the defendant, 
to avoid running into the drop at excessive speed, disengaged the clutch and 
applied the brakes, causing the car to skid a distance of over 150 feet and run 
into a pole. It was admitted that defendant was familiar with the condition 
of the road at this point. Under such of our cases as Griffith v. V. A. Simrell 
& Son Co., 304 Pa. 165, 155 A. 299: Luderer v. Moore, 313 Pa. 71, 169 A. 106, 
this sent the case to the jury. 

[1] It is earnestly presented to us that the record shows such a picture of 
fraud and collusion as to prevent a recovery, and that it would be unconscion- 
able and contrary to public policy to permit the verdict to stand. As pointed 
out by the court below, facts were presented at the trial of the case which 
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might indicate collusion. Our attention has been drawn in several instances 
to the alleged purpose, in tort actions, by collusion between plaintiff and defend- 
ant, to mulct insurance carriers, a recent instance being Renschler v. Pizano, 
329 Pa. 249, 198 A. 33. While defendants who thus fraudulently collude wil] 
not escape from the judgments against themselves which they aid in bringing 
about, we purpose that insurance companies, who are the intended victims of 
such collusion, shall not be penalized thereby. When a claim is asserted against 
the insurer of the minor plaintiff's father, the court before whom the case is 
heard must afford the insurance company the fullest opportunity to establish 
the collusion and the failure of the insured to follow the course of conduct which 
the insurance contract required of him. 

The last complaint is that the trial judge denied the right to have special 
findings by the jury. While we do not withdraw anything which we have said in 
favor of this procedure in such cases as Abraham Fur Co. v. Cameron, 295 Pa. 
408, 145 A. 578; Goodall v. Hess, 315 Pa. 289, 172 A. 693, here the findings asked 
would not have resulted in simple answers by the jury and for that reason the court 
did not err in refusing to submit them. We regard the practice of submitting 
special findings to juries as most advantageous and desirable in promoting just 
verdicts and believe they should be resorted to whenever they can be. Where 
they should be, a refusal to submit them may constitute reversible error. 

The judgment against defendant is affirmed. 


HICKS v. HICKLIN et al. No. 14694. 
Supreme Court of South Carolina. May 27, 1938. 
197 Southeastern Reporter 390. 
1. SUBSTITUTION. 

A contract of insurance was not in force between truck owner and automobile 
liability insurer covering operation of truck on date when truck collided with 
automobile in which plaintiff was riding, where truck owner had applied for 
insurance with understanding that his automobile and six trucks would all be 


covered by the insurance and truck owner immediately notified insurer upon 


receipt of insurer’s notice prior to accident that insurer would not write insurance 


on the trucks, that owner did not want any insurance, and would take his money 
hack. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 

Appeal from Florence County Court; R. W. Sharkey, Judge. 

Action by Colie Hicks against M. 1). Hicklin and the State Farm Mutual 
Automobile Insurance Company for personal injuries sustained by the plaintiff 
in a collision between an automobile in which the’ plaintiff was riding and a truck 
belonging to M. D. Hicklin. From an order overruling the motion of the State 
Farm Mutual Automobile Insurance Company for a directed verdict in its favor 
and from an order granting the motion of Colie Hicks and M. D. Hicklin for a 
new trial, the State Farm Mutual Automobile Insurance Company appeals. 

Cause remanded with instructions. 

Thomas, Lumpkin & Cain, of Columbia, and G. Badger Baker, of Florence, 
for appellant. s 

Willcox, Hardee & Wallace, W. Stokes Houck, and McEachin & Townsend, 
all of Florence, Truluck & Truluck, of Olanta, and Heyward Brockinton, of 
Columbia, for respondent. 

Winniam H. Great, Acting Associate Justice. 

This appeal involves the construction of a contract between M. PD. Hicklin, 
one of the respondents above named, and State Farm Mutual Automobile Insurance 
Company, appellant above named. 

This identical contract was before this Court in the case of Hicklin v. State 
Farm Mutual Automobile Insurance Company, 176 S.C. 504, 180 S.E. 666, and 
one phase of the contract was construed in that case. A different phase of the 
contract now comes here for construction. 

The present case arises in the following manner: 

On May 4th, 1936, Colie Hicks commenced a “negligence” suit against M. D. 
Hicklin and the above named insurance company for damages arising from 
injuries sustained by her on November 3rd, 1933, in a collision between an auto- 
mobile in which she was riding and a truck belonging to Hicklin and operated by 
one of his agents. 
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In her complaint she alleged that the appellant herein, State Farm Mutual 
Automobile Insurance Company, at the time of the said collision, November 3rd, 
1933, provided indemnity insurance for said Hicklin upon his said truck, a 
“motor vehicle carrier.” 

By his answer, Hicklin denied liability by way of the usual defenses in 
negligence cases, but he admitted the allegation that State Farm Mutual Auto- 
mobile Insurance Company, at the time of the said collision, November 3rd, 
1933, provided indemnity insurance for him upon the said truck. 

The appellant insurance company, in addition to other defenses, alleged in 
its answer that it “specifically denies that it insured the truck and trailer referred 
to and described in said complaint against public liability, personal injury, or 
property damage, and further alleges that it has at no time insured or caused to be 
insured any truck, tractor, or trailer belonging to M. D. Hicklin against public 
liability, personal mjury, or property damage caused by or resulting from the use 
and operation thereof; and further alleges that it has at no time issued and deliv- 
ered to the said M. D. Hicklin, or to the Public Service Commission of South 
Carolina, or to any other state authority a policy or certificate evidencing insurance 
m any truck, tractor or trailer owned or operated by the said M. D. Hicklin, his 
wents or servants, and this defendant therefore alleges that it is a complete and 
entire stranger to the matters and things set forth in the complaint herein and 
specifically denies that it is liable or responsible for the damages alleged to have 
heen sustained by the plaintiff on account of the alleged wrongful and unlawful 
peration of the motor vehicle therein described.” 


The contractual relations between Hicklin and appellant insurance company 
are clearly stated by this Court in the case of Hicklin v. Insurance Company, supra. 
In that case Hicklin undertook to collect from the insurance company moneys 
xpended by him for injuries caused to two persons by. reason of the operation of 
a certain Chevrolet sedan. This Chevrolet sedan, together with the truck above 
mentioned in the present case, were both involved in the contractual relations 
between Hicklin and the insurance company, appellant herein. Upon trial of that 
case the trial Judge granted an order of nonsuit in favor of the insurance company, 
which order was affirmed by this Court. The injuries caused by the Chevrolet 
sedan occurred on February 17, 1934: the injuries caused by the truck in the present 
case cecurred on November 3rd, 1933. 

In Hicklin v. Insurance Company, supra, this Court clearly stated the contrac- 
tual relations between the parties as follows (page 667) : 

“On September 5, 1933, a Mr. Brady, local agent for respondent [insurance 
company] at Columbus, S. C., solicited the liability insurance on six motortrucks 
and one Chevrolet sedan. Respondent is a mutual insurance company, and charged 
a membership fee of $5 per motor vehicle. Appellant [Hicklin] agreed to insure 
with respondent company upon the understanding that respondent would write 
insurance on all of his motor vehicles, and thereupon paid to Brady, the agent of 
respondent, a membership fee of $35, that is, $5 per motor vehicle, and also gave 
him a check to be cashed immediately and which was cashed, and some postdated 
checks or drafts covering the premiums on said trucks and Chevrolet sedan. * * * 

“Separate applications were made for each motor vehicle, but according to 
appellant’s testimony, unless he could get insurance on all of his vehicles in one 
insurance company, he didn’t want any, and that was the agreement he had with 
Brady, the agent of respondent, at the time the applications were signed. 

“In October, 1933, respondent sent appellant the policy, which is the basis of 
this suit, covering the Chevrolet sedan, and advised him that they would not write 
the insurance on the trucks, and upon receipt of this communication appellant 
immediately notified respondent that he did not want the insurance and demanded 
a return of his money, and from October until January appellant continued to 
demand a return of his money and a cancellation of the policy respondent had 
written on his Chevrolet sedan. Finally, on January 12, 1934, respondent, in 
compliance with the request of appellant, canceled the policy in question as of the 
date it was written, and sent appellant check which he cashed for all moneys 
which he paid to it, except the $35 membership fee which had been paid to its 
agent, Brady, but stated, in the communication which actually conveyed its check 
to appellant, that its agent, Mr. Brady, was prepared to return him the $35, and 
he could collect same from Mr. Brady, closing its letter as follows: ‘If there is 
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anything else about this situation that is not entirely clear to you, please feel free 
to write us,’ 
* * * + + 

“Brady never did pay appellant the $35, and respondent heard nothing further 
from appellant until on February 20, 1934, when he wrote Brady, as agent of 
respondent, advising that on February 17 he had been in an accident and as a result 
thereof two people were in the Columbia Hospital on account of injuries sustained 
in said accident. Respondent declined to assume any liability under its policy.” 

This Court in the case of Hicklin v. Insurance Company of course had before 
it only the contractual rights of the parties in so far as the policy on the Chev- 
rolet sedan was involved. This policy, as seen above, was issued by the insurance 
company in October 1933, and upon request of Hicklin was cancelled in January 
1934—before the injuries involving the Chevrolet sedan arose. 

In discussing the contractual rights of the parties this Court in that case 
stated : 

“A contract is the meeting of two minds. It involves an offer and acceptance, 
aud it must bind both parties. The essentials of a contract are said to be a person 
able to contract, a person able to be contracted with, a thing to be contracted for, 
a good and sufficient consideration, clear and explicit words to express the contract, 
and the assent of both the contracting parties. (Italics added.) * * * 

“The testimony of appellant clearly shows that there was never a meeting of 
the minds of the parties to the contract and that appellant refused to assent to 
the contract of respondent sent him, and therefore the contract (policy) was never 
in effect. 

“When this appeared on the trial of the case, the trial judge recognized his 
duty to order a nonsuit for this reason, although this defense had not been pleaded 
and the motion for nonsuit was not based on this ground. 

“But suppose appellant had accepted the policy written on his Chevrolet sedan 
and thereafter hecoming dissatisfied demanded a cancellation thereof, and upon 
his demand of cancellation respondent canceled the policy and failed to return the 
unearned premium, could it be said that the policy would remain in force until 
such time as moneys of appellant held in hand by respondent would pay the 
premium, or until the policy expired by its own limitation? Clearly the only 
relationship which would exist following the demand of the insured that the policy 
be canceled and the cancellation of the policy by the insurer would be that of 
debtor and creditor, certainly after notice to the insured of the cancellation of the 
policy. This is a very different situation from the insurer desiring to cancel the 
policy. In the latter instance the insurer is bound to refund all unearned premiums 
in hand paid as a consideration for the policy before it is canceled and void.” 

So much for the case of Hicklin v. Insurance Company, which, as above seen, 
involved the same contract now before us, but which specifically involved the rights 
of the parties in so far as the Chevrolet sedan was concerned, 

The case now before us involves the contractual rights of the parties in so far 
as the trucks above mentioned are concerned, for it was in the operation of one 
of these trucks on November 3rd, 1933, that respondent Colie Hicks was injured 

f1] Was there on November 3rd, 1933, an enforceable contract of insurance 
between appellant insurance company and Hicklin covering the trucks? Or was 
the relation between Hicklin and the insurance company that of creditor and debtor? 

Was there “a meeting of two minds”? Was there an “assent of both of the 
contracting parties’? We think not. 

The record before us in this case shows that the contract which Hicklin 
wished to enter into was one insuring all of his six trucks and his Chevrolet sedan 
as a group. In one of his letters he specifically states: “We had a clear understand- 
ing that they were to be taken as a group and that we did not care to have the cars 
insured with a company unless the trucks could be insured also.” 

On October 23rd, 1933, the insurance company wrote Hicklin: 

“We have been informed by our Underwriting Department that it will be 
impossible to accept your six applications for liability and proper damage insurance 
on your commercial trucks composed of five 1933 Chevrolet tractor-trailers and one 
1931 Ford truck and trailer. 

“Accordingly we are a checks totalling $260.00 which accompanied 
your applications. These are postdated checks, a $79.00 cash check having been 
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deposited, we will reimburse you for this amount as soon as it has cleared the 
bank. 

“A policy has been issued to you covering your private passenger car, a 1933 
Chevrolet sedan.” 

And on October 31st, 1933, the insurance company wrote Hicklin: 

“We are enclosing herewith our voucher, No. 761422, in the amount of $79.00 
to reimburse you for your check of like amount which was deposited at the time 
you submitted applications for insurance on Chevrolet and Ford tractor trailers.” 

And to quote again from the opinion of this Court in Hicklin v. Insurance 
Company, supra: 

“In October, 1933, respondent sent appellant the policy, which is the basis 
of this suit, covering the Chevrolet sedan, and advised him that they would not 
write the insurance on the trucks, and upon receipt of this communication 
appellant immediately notified respondent that he did not want the insurance 
and demanded a return of his money, and from October until January appellant 
continued to demand a return of his money and a cancellation of the policy 
respondent had written on his Chevrolet sedan.” 

There was clearly no “meeting of two minds”’—no “assent of both the 
contracting parties”. And to quote once more from Hicklin v. Insurance Com- 
pany, supra: 

“The testimony of appellant clearly shows that there was never a meeting 
of the minds of the parties to the contract and that appellant refused to assent 
to the contract of respondent sent him, and therefore the contract (policy) 
was never in effect.” 

It therefore of necessity follows that on November 3rd, 1933, the date on 
which respondent Colie Hicks was injured by the operation of one of these 
trucks, there was between Hicklin and appellant insurance company no contract 
of insurance covering the operation of the truck. Following the decision of 
Hicklin v. Insurance Co., supra, in its reasoning, on that date the relationship 
between Hicklin and the insurance company was that of creditor and debtor. 

Upon the trial of this cause in the County Court of Florence County—at 
which trial it is interesting to note that M. D. Hicklin, one of the defendants 
in the suit, testified as a witness for the plaintiff, respondent herein—at the close 
of the testimony the insurance company, appellant herein, moved for a directed 
verdict. Hon. R. W. Sharkey, presiding Judge, refused the motion. 

The jury rendered a verdict for Colie Hicks, respondent herein, in the sum of 
$1500.00 against M. D. Hicklin alone. Both Hicklin and Colie Hicks then moved 
for a new trial, which motions were granted. 

Appellant insurance company now appeals from the order overruling its 
motion for a directed verdict in its favor, and from the order granting a new 
trial. 

For the reasons and conclusions hereinabove stated it is our opinion that 
the trial Judge was in error in refusing the motion for a directed verdict in 
faver of the appellant insurance company, and that he was also in error in 
granting the motion for a new trial. 

It is therefore ordered that this cause be remanded to the Court below with 
instructions that a judgment be there entered in this cause in favor of appellant 
insurance company. 

Stabler, C. J., and Bonham, Baker, and Fishburne, JJ., concur. 

Carter, J., did not participate on account of illness. 

Order on Petition for Rehearing. 

Per Curiam. 

The opinion in this cause was filed on May 27th, 1938, and on June 6th, 1938, 
there was filed a petition for a rehearing. 

_ The case was ably and thoroughly argued before this Court, and the briefs 
filed by counsel were well prepared. 

In the consideration of the issues involved in the cause this Court took into 
account and gave heed to the matters now presented by the petition for rehear- 
ing. These propositions have already been presented to this Court in the printed 
briefs and in the oral argument. These propositions have been considered bv 
this Court in the preparation of the filed opinion. These points have not been 
overlooked and have not been misapprehended, and do not therefore fall within 
the terms of Rule 17 of this Court. 
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Inasmuch, therefore, as this Court has already considered the propositions 
presented in the petition for rehearing, it is the judgment of the Court that the 
petition for rehearing be, and the same is hereby, denied. 

Stabler, C. J., Bonham, Baker, and Fishburne, JJ., and Wm. H. Grimball 
A. A. J., concur. ; 


ELLIS v. METROPOLITAN CASUALTY INS. CO. OF NEW YORK. 
No. 14706. 
Supreme Court of South Carolina. June 9, 1938. 
197 Southeastern Reporter 510. 
1. WAIVER. 

While there are distinguishing features between “waiver” and “estoppel,” 
waiver belongs to family of estoppel and the terms are frequently used as meaning 
the same thing in law of insurance contracts. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

2. WAIVER. 

While “waiver” and “estoppel” are often loosely used interchangeably in law 
of insurance, they are not convertible terms: “Waiver” being. an intentional relin- 
quishment of a known right, while essential elements of “estoppel” are the ignor- 
ance of party who invokes estoppel, representations or conduct of party estopped 
which mislead, and an innocent and deleterious change of position in reliance 
upon such representations or conduct. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

3. ESTOPPEL. 

Where elements of estoppel exist, an insurer may be precluded from asserting 
that loss is not within terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 372.) 

5. EMPLOYEE. 

In insured’s action on automobile liability policy which excluded from cover- 
age insured’s employees other than domestic employees, evidence that insurer, 
although knowing within two days after injury that injured person was insured’s 
employee within exclusion clause of policy, did not deny liability until three 
weeks thereafter, and that insured relied on agent’s assurance that risk was 
within policy coverage, made issue for jury whether insured was estopped to 
deny liability. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 
ted Appeal from Common Pleas Circuit Court of Jasper County; E. C. Dennis, 
Judge. 

Action by W. D. Ellis against the Metropolitan Casualty [nsurance Company 
of New York to recover on an automobile liability policy. From a judgment 
for plaintiff, defendant appeals. 

Affirmed. 

W. Marshall Bridges, of Florence, for appellant. 

Y. C. Weathershee and H. Klugh Purdy, both of Ridgeland, for respondent. 

FISHBURNE, Justice. 

On April 10, 1937, the appellant, through W. C. Preacher, its local agent at 
Ridgeland, issued to the respondent a standard automobile insurance policy, 
insuring him against liability for damages, and including damages for care, 
maintenance and loss of services, because of bodily injury, including death, sustained 
by any person or persons, caused by accident and arising out of the ownership, 
maintenance, and use of the motor vehicle described. 

But by a subsequent clause of the contract, under the head of “Exclusions,” 
the policy excluded any obligation of the Company for bodily injury suffered by 
any employee of the assured while engaged in the business of the assured, other 
than domestic employment. 

The case at bar involves the application of the doctrine of waiver or estoppel, 
and arose out of the following facts, as to which the respondent and the appellant 
are in substantial agreement: 

On April 12, 1937, one Alex Machow, an employee of the respondent, but not 
engaged’ in domestic employment, while riding on a Chevrolet truck of the 
respondent, which was described in the policy contract, fell from the truck, 
breaking his leg. 
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The accident occurred about two o'clock on the afternoon of April 12, 1937, 
and the injured man was immediately taken to the local hospital at Ridgeland. 
Later in the afternoon of the same day the respondent learned of the accident 
to his employee, and was informed that Pinckney had been taken to the hospital 
for emergency treatment, and that the hospital authorities were awaiting his 
arrival for further instructions. Upon learning this, the respondent immediately 
reported the accident to Mr. Preacher, the local agent of the appellant, and told 
him that the injued man was in the hospital for emergency treatment, and that 
the accident would result in a claim against appellant. The agent instructed 
him to obtain all the facts with reference to the accident, so that he (the agent) 
could forward a report of it to the appellant on the mail leaving Ridgeland that 
afternoon. The facts were obtained, and the report was mailed that afternoon. 
Neither the respondent nor Mr. Preacher, the agent, recalled definitely whether 
it appeared in that report that the injured man was actually an employee of the 
respondent, but both ot them believed at that time that the risk was covered by the 
policy, and that the appellant was liable. The respondent testified that when the 
policy was issued to him hy the local agent he made the statement to Mr. Preacher, 
“that it did not matter so much to me if my truck was destroyed, but if it did 
injure any one I wanted protection, then Mr. Preacher referred to that paragraph 
which refers to bodily injury, where it says I was protected for bodily injury 
to any person or persons whoever may be hurt.” 

When the report was received at the Columbia office of the appellant, Mr. 
Preacher was called on the telephone by that office and asked if Pinckney was 
au employee of the respondent. Apparently Mr, Preacher was uncertain him- 
self of this fact, and he immediately made inquiry at the respondent’s place of 
business, and learned from an employee there that the injured man was an 
employee of the respondent. He thereupon transmitted this information to the 
Columbia office, together with the further fact that the injured man was in the 
hospital, and he expressed the belief that an agent of appellant from the 
Columbia office came to Ridgeland, and that he and this agent went to see the 
respondent, but he could not recall the circumstances. 

Later it became necessary to amputate Pinckney’s leg, and it was suggested 
by his family that a surgeon be called from Savannah to assist the local surgeon 
in this operation. The respondent discussed this with Mr. Preacher, and asked 
him who was going to pay the expense. Mr. Preacher approved of the entire 
procedure, suggested the name of a Savannah surgeon, and stated in substance 
that efficient treatment of the injured man would result in reducing the ultimate 
claim against the appellant. 

The respondent was not advised until three weeks had elapsed, that the 
appellant would deny liability. During this interim, and about two weeks after 
the accident, an adjuster, representing the appellant, went to Ridgeland and 
requested the respondent to obtain the presence of all necessary witnesses, so 
that their statements might be obtained. This was done. *While in Ridgeland 
the adjuster expressed his entire satisfaction with the efficient manner in which 
the local agent and the appellant had handled the whole matter, and he told 
the respondent that further instructions would be received by him from the 
appellant. While in Ridgeland the adjuster went to the hospital with the local 
agent and interviewed the injured man. 

It is admitted without question that the obligation incurred by the respondent 
in caring for his injured employee amounted to $800, all of which obligation 
was incurred before any denial of liability had been made by the appellant, and 
while the assured was relying upon the belief that the policy covered the liability. 
He says that he consulted the local agent every step of the way with reference 
to incurring the hospital and medical bills, and that he was led to believe and 
to understand by Mr. Preacher that these bills would be paid by the appellant. 
As already stated, the local agent and the Columbia office of the appellant knew 
within two days after the accident that the injured man was an employee of 
the respondent,—not engaged in domestic employment,—and as such employee 
that any injury to him would not be covered by the policy, but neither Mr. 
Preacher nor the appellant notified the respondent of this fact, nor was he 
advised of it until three weeks had passed, when the appellant denied liability. 

Mr. Preacher testified in part as follows: 


“Q. Now, in connection with what the adjuster said with reference to your 
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conduct, did that have reference to the preparation of the report, or to the 
placing ‘of the man in the hospital, or to what? A. Well, he talked about the 
way it was handled, that is, the whole thing all the way through. 

“Q. That it met with his approval? A. Yes, sir.” 

In overruling the motion for a directed verdict made by the appellant, the 
trial Judge held that there was evidence to show that the appellant had estopped 
itself to deny liability, and had waived the exclusion provision of the contract. 
He stated: “If Mr. Preacher or this adjuster of the Home Office had written 
Mr. Ellis that they were not liable, he probably could have protected himseli, 
cr done what was necessary, but they permitted him to expend $800.00 before 
he knew they were not going to pay this claim.” 

The trial resulted in a verdict for the respondent for the full amount. 

The sole question raised by the appeal is whether the appellant has estopped 
itself from a denial of liability by its conduct, and thereby has precluded 
insistence upon the policy provision excluding employees not engaged in domestic 
service. 

2] While there are distinguishing features between waiver and estoppel, 
waiver belongs to the family of estoppel, and the terms are frequently used as 
meaning the same thing in the law of insurance contracts. Fender v. New 
York Life Ins. Co., 158 S.C. 331, 155 S.E. 577. While these terms are often 
loosely used interchangeably in the law of insurance, they are not convertible 
terms. A waiver is an intentional relinquishment of a known right, while the 
essential elements of estoppel are the ignorance of the party who invokes the 
estoppel, representations, or conduct of the party estopped, which mislead, and 
an innocent and deleterious change of position in reliance upon such representa- 
tions or conduct. Harvey v. Philadelphia Life Ins. Co., 131 $.C. 403, 127 S.E. 836 

[3] It has been held that, where the elements of estoppel exist, an insurer 
may be precluded from asserting that the loss is not within the terms of the 
policy. 36 C.J., § 39, p. 1074. 

Although the question is not free from difficulty, it seems clear, if the 
appellant was promptly made aware of the fact, that the risk was not covered 
by the policy, by reason of the injured person’s being an employee of the 
respondent excluded by the policy, and knowing all the while as it did, that the 
respondent believed that the risk was within the policy coverage, and was 
incurring obligations on the strength of that belief, it should have acted 
expeditiously in denying liability; the respondent should have been advised that 
the company proposed to insist upon the letter of its contract; it should have 
acted consistently with that purpose. If this had been done, the respondent 
would not have been misled. 

[4] No doubt the appellant acted in good faith, but bad faith is not always 
necessary to estoppel. 

[5] We are of the opinion that the testimony, considered as a_ whole, 
properly made an issue for the jury upon the question of estoppel, and that the 
trial Judge committed no error in overruling the motion for a directed verdict 

Judgment affirmed. 

Stabler, C. T., Bonham and Baker, JJ., and Wm. H. Grimball, A. A. J.. concur 

Carter, J., did not participate on account of illness. 


MONTGOMERY v. UTILITIES INS. CO. No. 3236. 
Court of Civil Appeals of Texas. Beaumont. May 26, 1938. 
Rehearing Denied June 1, 1938. 
117 Southwestern Reporter (2d) 486. 
1. DEFENSE OF ACTION. 

An indemnity insurer concedes its liability under a policy insuring against loss 
resulting from the ownership of automobiles enumerated in the policy by defending 
an action against the driver of one of the enumerated automobiles. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

2. NONWAIVER AGREEMENT. 

A “nonwaiver” agreement, under which insurer undertook the defense of an 
action against the driver of one of the automobiles enumerated in indemnity policy 
on condition that its defenses under the policy should be preserved, was void as 
a contract to practice law. Vernon’s Ann.P.C. art. 430a. 


(For other cases, see Insurance, Dec. Dig. § 388[5].) 
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3. DEFENSE OF ACTION. 

An indemnity insurer could not acquire by contract a right to conduct defense 
of action as representative of driver of insured automobile, but could enter the 
suit only by virtue of an interest acquired by its policy, since insurer as a cor- 
poration could not practice law and could not contract to do so. Vernon's 
Ann.P.C. art. 430a. 

(For other cases, see Insurance, Dec. Dig. § 514%. 

8. NONWAIVER AGREEMENT. 

The Court of Civil Appeals will go beyond mere form and look to the sub- 
stance of a “nonwaiver” agreement under which an indemnity insurer seeks to 
avoid liability for amount of a judgment rendered in an action which insurer has 
defended. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

9. NONWAIVER AGREEMENT. 

An indemnity insurer which undertook defense of an action against driver 
of automobile covered by policy was liable on the judgment notwithstanding a 
“nonwaiver” agreement with driver under which insurer undertook to preserve its 
defenses under the policy, since agreement was void, and election to defend 
precluded subsequent denial of liability. Vernon’s Ann.P.C. art. 430a. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

Appeal from District Court, Jefferson County; R. L. Murray, Judge. 

Action by J. T. Montgomery against the Utilities Insurance Company to 
recover the amount of a judgment which plaintiff had obtained in a suit in which 
defendant had undertaken the defense by agreement with the defendant therein. 
Judgment for defendant, and plaintiff appeals. 

Reversed and rendered. 

J. T. Lindsey, of Port Arthur, and C. A. Lord, of Beaumont, for appellant. 

John G. Tucker and Orgain, Carroll & Bell, all of Beaumont, for appellee. 

Comss, Justice. 

We will refer to the appellant as plaintiff, the position he occupied in the court 
below, and to appellee, which was defendant in the lower court, as the Insurance 
Company. 

In 1933 the Insurance Company issued its policy of indemnity insurance to 
the County Judge of Jefferson County, Texas, insuring the assured, or his legal 
representatives, against direct loss by reason of the ownership, maintenance or 
specified use of certain automobiles enumerated in the policy. Numerous risks 
were excluded, including the following: 

“B. This Policy does not cover: * * * (3) accidents to any employee or 
employees of the Assured while engaged in the operation, maintenance or repair 
of said automobile or automobiles or while engaged in the usual course of the 
Assured’s trade, business or profession; nor loss resulting or arising from any 
of the following causes or while any automobile covered herein is being used or 
maintained under any of the following conditions: * * * (b) accidents to pas- 
sengers, while any commercial type automobile described in the Declarations as used 
to transport materials or merchandise, is used for passenger carrying purposes” 

The policy also contained the provision : 

“VI. The company will investigate all accidents and claims covered hereunder 
and defend in the name and on behalf of the Insured all suits thereon, even if 
groundless, of which notice is given to it as hereinafter required”, etc. 

On January 12, 1934, plaintiff, Montgomery, an employee of Jefferson County, 
was being transported to work along with other employees in a county truck, being 
driven by one Clarence Smith, when an accident occurred in which plaintiff was 
injured. The driver, Smith, and the truck being used at the time were insured bv 
the policy in question to the extent of the coverage of said policy. For the purpose 
of this case it may be conceded that the injury received by plaintiff was not covered 
by the terms of the policy but was excluded from the coverage by the provisions 
above quoted. Plaintiff, Montgomery, filed suit against the driver, Clarence Smith 
in the form of an action for tort, seeking damages in the amount of $10,000.00. 
The Insurance Company was not named as a party to the suit. However, it 
appeared without dispute that it made an agreement with Smith, the defendant in 
the snit, which agreement is set out below, whereby it agreed to take charge of 
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the defense of the suit. Pursuant to that agréement it employed its own counsel 
who took charge of the litigation on behalf of Smith. The trial was had which 
resulted in a judgment in favor of plaintifi and against Smith for $8,000.00. A 
motion for new trial was granted and upor a subsequent trial to a jury plaintiff, 
Montgomery, obtained a judgment against Smith for $3,000.00. The attorneys then 
wrote to Smith saying: “The Utilities Insurance Company feels that it would not 
be advisable, from their standpoint, to attempt to appeal or set aside this judg- 
ment.” The judgment became final. Thereafter plaintiff Montgomery demanded 
payment of said judgment of the Insurance Company and it refused. Montgomery 
then filed this suit, pleading the judgment roll of the former suit and the facts 
relative to the participation of the Insurance Company in that suit, and seeking 
recovery on the ground that the Insurance Company was in truth and fact a party 
to the suit of Montgomery v. Smith, and was bound by the judgment. therein 
entered. The Insurance Company, in addition to formal answer, and _ certain 
exceptions not necessary to notice, specifically plead that it was not liable under the 
terms of its policy of insurance, and further denied that it was liable on the prin- 
ciple of estoppel. In that connection it plead: 

“That the investigation and defense of the suit of J. T. Montgomery vy. Clar 
ence Smith was conducted by the defendant herein not by reason of the obligations 
contained in the policy but by reason and under and subject to the terms of a 
separate contract, agreement and understanding executed for valuable consideration 
between said C. W. Smith and said defendant herein, known and described as a 
non-waiver agreement * * * , and defendami says that by so conducting the inves- 
tigation and defense of such case under and by virtue of a separate agreement it 
has not waived any of its rights or defenses of the policy * * * nor has it recognized 
its liability in any manner, nor is it estopped to deny its liability to plaintiff, and 
it is here entitled to assert any and all rights and defenses under the policy provi- 
sions.” 

The non-waiver agreement is too lengthy to be here set out in full and we will 
quote from it only certain material portions, as follows: 


“Whereas, it has come to the attention of the Utilities Insurance Company, 
operated by Lynton T. Block & Company, and Lynton T. Block & Company, that 
an accident occurred on or about January 12, 1934, between a truck driven by C 
W. Smith and an automobile driven by Weneta Sutherlin, * * * and it is contended 
that the said C. W. Smith and Joe Byne, foreman of the gang of workmen who 
was riding in said car, were insured against public liability and property damage 
while riding in and driving said truck by virtue of a policy of insurance issued hy 
the Utilities Insurance Company to the County Judge of Jefferson County, Texas, 
* * * and, whereas, J. T. Montgomery, a passénger upon the truck driven by C. W. 
Smith, has asserted claim for personal injuries arising out of said accident and 
has filed suit against C. W. Smith and Joe Byne to recover for such alleged 
injuries; and, whereas, the Utilities Insurance Company and Lynton T. Block & 
Company have denied and still deny liability for such accident and injuries, if any, 
to the said J. T. Montgomery, and any and all other passengers on the truck driven 
by the said C. W. Smith; and whereas, it is the desire of all parties that the 
Utilities Insurance Company proceed to make such investigation of the claim of 
said J. T. Montgomery * * * as may be necessary in the opinion of the Utilities 
Insurance Company, and defend said suit of J. T. Montgomery in court and handle 
said suit and claim in such manner as in the opinion of the Utilities Insurance 
Company and Lynton T. Block & Company may be necessary without prejudice to 
any rights of the said Utilities Insurance Company and/or Lynton T. Block & 
Company with reference to its denial of liability under said policy and without 
waiving any provision therein contained * * * 

“Now, therefore, in consideration of the sum of One ($1.00) Dollar, cash in 
hand paid to each, C. W. Smith and Joe Byne, * * * and in further consideration 
of the mutual understanding and premises herein contained it is agreed * * * (a) 
That it is the intent of all parties hereto tu preserve the respective rights of each 
party under said policy of insurance above described in status quo as of the date 
of said accident, to-wit, January 12, 1934, as to the claim of J. T. Montgomery. 
*_* * 

“(c) That the Utilities Insurance Company is to invesigate said accident and 
the facts concerning same, and if it so desires to negotiate settlement of claim of 
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J. T. Montgomery arising out of said accident, or if said claim is not settled, then 
to defend said suit filed by J. T. Montgomery against C. W. Smith and Joe Byne 
without cost to the assured for attorneys’ fees, subject to all agreements, conditions 
and limitations of said policy of insurance and further subject to the definite and 
express understanding that the Utilities Insurance Company and/or Lynton T. 
Block & Company, or either of them, do not assume liability to anyone, whether C. 
W. Smith, Joe Byne or J. T. Montgomery, and do not waive their right to rely 
upon each and every provision contained in said policy and do not agree to pay 
any settlement that may be negotiated or any judgment that may be rendered 
against the said C. W. Smith and/or Joe Byne, or either of them, nor do the said 
Utilities Insurance Company and/or Lynton T. Block & Company agree to pay 
any costs of court nor to procure any bonds or pay any other expense in connection 
with the handling of said case whatsoever, except fees to the attorneys selected by 
them to defend said case and the cost of investigation, if any be necessary.” 

It was further stipulated that the Insurance Company would make such inves- 
tigation as in its opinion might be necessary, and further would employ counsel to 
defend the Montgomery suit. Through the attorneys employed by it under the 
agreement, the Insurance Company took full charge of the defense of the suit of 
Montgomery v. Smith, and conducted it to final judgment. Smith employed no 
attorney and appears to have taken no part in the case. 

\t the conclusion of the evidence in the case at bar both parties moved for 
an instructed verdict. The motion of the plaintiff was overruled and the motion 
of the Insurance Company was granted and judgment entered that plaintiff take 
nothing. This appeal is from that judgment. 

Opinion. 

\ppellant’s contention may be clearly shown by quoting a few excerpts from 
his brief : 

“In the former suit of Montgomery v. Smith the plaintiff clearly had a cause 
of action against Smith on account of his negligence in the manner in which he 
drove the Dodge truck in question. Smith himself, as the defendant in that suit, 
employed no attorney to represent him and made no defense himself to the suit. 
In such a situation the plaintiff could have readily recovered the judgment that 
he sought to recover, and under such conditions he would necessarily have been 
entitled to retain the judgment that he recovered upon the first trial of the case 
in the sum of $8,000.00. Who stood in the way, opposing the rights of Montgomery 
as the plaintiff in that suit? The Utilities Insurance Company, the defendant in 
the present suit, alone. * * * 

“Evidently the insurance company was defending the case from its stand- 
point, and plainly it recognized its liability under the terms and provisions of the 
insurance policy that had been paid for by Jefferson County, and it treated Smith 
as an assured in construing the provisions of its own policy contract. In other 
words, it is manifest that the insurance company itself assumed that it had a 
direct interest in the suit and therefore undertook to defend it. Under such 
conditions, what is the present status of the insurance company with reference 
to the judgment that Montgomery recovered against Smith? May it be said 
that it has simply become an officious intermeddler, violating a plain principle 
ot public policy that does not permit one to assume control of a law suit and 
shape its issues and defenses without being liable and bound by the judgment? 
Public policy does not permit corporation or individual to make a plaything of 
the court.” 

As against that contention appellee makes the counter propositions that only 
issues actually litigated and determined in the former suit were binding upon the 
Insurance Company; that the case of Montgomery v. Smith being a common law 
action for tort not involving an action on the insurance policy the judgment in 
that case could not vreclude appellee’s defense here that it was not liable under 
the terms of its policy. Further, it relies upon the non-waiver agreement which 
it insists fully preserved to it its every defense under the policy. 

[1] Passing for the moment consideration of the effect of the non-waiver 
agreement, we will first consider whether the Insurance Company was liable on 
the principle contended for by appellant. 

We think appellant's contention that the Insurance Company is liable under 
the general rule prevailing in this state is supported by the authorities. In 
American Indemnity Co v. Fellbaum, 114 Tex. 127, 263 S.W. 908, 37 A.L.R. 633, 
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the Indemnity Company was insurer for M. D. Carr, a contractor. Miss Douglas 
Stough sued Carr for injuries sustained when she fell into an excavation which 
he had made in the street. Upon the death of Carr, Fellbaum, administrator of 
his estate, was substituted as defendant. The Indemnity Company conducted 
the defense of the case. Miss Stough recovered a judgment for $4,000.00 
against Fellbaum as administrator. Fellbaum demanded that the Insurance 
Company pay the judgment, and when it refused he filed suit against it. Our 
Supreme Court held the Indemnity Company liable. In the course of the opinion 
Chief Justice Cureton said (page 910): 

“It appears to us that the judgment obtained in the suit of Miss Douglas 
Stough against the administrator may have been binding under the general rule 
on the indemnity company; in other words, that the indemnity company, in so 
far as making that judgment conclusive, was a party to that suit. It had a 
right to make the defense, control the proceedings, examine and cross-examine 
the witnesses, and though not technically a party, it was so connected with the 
litigation by its interest in the result and by its active participation that it is 
bound by the judgment.” 

In Automobile Underwriters’ Ins. Co. v. Murrah, Tex.Civ.App., 40 S.W.2d 
233, writ refused, the late Chief Justice Jones, of the Dallas Court of Civil 
Appeals, thus stated the rule (page 235): 

“We therefore conclude that when appellant, with full knowledge of the 
issues to be tried in the suit against Adair, took exclusive control and manage- 
ment of Adair’s defense in such suit, introduced all of the evidence that was 
before the court on such defense, filed all of the pleadings that were filed for 
Adair, examined and cross-examined all witnesses, it thereby waived the 
defensive clauses in the policy of insurance and admitted an_ unconditional 
indebtedness of $5,000 in favor of Adair, and became unconditionally indebted to 
Adair in that amount. All assignments of error in respect to such issues are 
overruled.” 

In Ferris v. Southern Underwriters, Tex.Civ.App., 109 S.W.2d 223, writ 
refused, Justice Blair of the Austin Court of Civil Appeals quoted with approval 
from 11 Am. & Eng. Enc. of Law (2d Ed.) page 13, the rule that “where the 
insurer undertakes the defense of the action by the injured party against the 
insured, with full information as to the character of the injury, it will be deemed 
to have waived the point that such injury was not one which would have entitled 
the insured to recovery.” (Page 226.) 

The above authorities clearly show the rule applicable to the case before us 
Obviously the practical effect of the rule is to require an indemnity insurer to 
decide whether a cause of action asserted against its insured is within the 
coverage of the policy before it takes part in the litigation. If the cause of 
action is not one covered by its policy it has no right in the case. Consequently, 
if it enters the case and assumes the burden of the defense it thereby concedes 
its liability and will not thereafter be heard to deny it. As pointed out by Judge 
Cureton in the Fellbaum Case, there is a contrary line of authorities in some 
jurisdictions but the cases supporting the Texas rule are “not only grounded on 
better reasoning than those to the contrary, but * * * are more in accord with 
common sense and justice”. 

[2] The present suit comes squarely within the rule and appellee is liable 
unless the “non-waiver” agreement relieved it of the legal effect of its participa- 
tion in the suit of Montgomery v. Smith. Appellee contends that even though 
it be conceded that it would be liable under the general rule that nevertheless 
it is not liable because it specifically preserved its defenses under the policy by 
reason of its contract with Smith. Its position on that point is clearly shown 
by the excerpt from its pleading quoted above, wherein it plead “that the 
investigation and defense of the suit of T. J. Montgomery v. Clarence Smith was 
conducted by the defendant herein not by reason of the obligations contained in the 
policy but by reason and under and ,subject to the terms of a separate contract.” 
(Italics ours.) The “non-waiver” agreement could not have had the effect 
contended for. That agreement, by its terms and by the construction placed 
upon it by the insurance company itself in its pleadings i in the present suit, was 
a contract to practice law. It was therefore in violation of the penal statutes 
of this state which make it unlawful “for any corporation or any person, firm, 
or association of persons, except natural persons who are members of the bar 
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regularly admitted and licensed, to practice law.” Act 43rd Leg., p. 835, Ch. 238, 
Vernon’s Ann.Penal Code, Art. 430a. Being in contravention of the statute the 
agreement was illegal and of no effect. 

|3-5] Irrespective of our penal statutes the agreement was void. The insur- 
ance company could go into the Montgomery-Smith suit only by virtue of an 
interest in that suit, conferred upon it by the policy of insurance. It had no 
right, and as a matter of law could acquire none, by contract with Smith or 
anyone else, to conduct that litigation as the representative of Smith. A cor- 
poration an practice law, and of course it cannot legally contract to do so. 
State v. C. S. Dudley & Co., Inc., 340 Mo. 852, 102 S.W.2d 895; State ex rel. v. 
Retail Credit Men's Ass’n, 163 Tenn. 450, 43 S.W.2d 918; Boykin v. Hopkins, 
174 Ga. 511, 162 S.E. 796; In re Co-operative Law Co., 198 N.Y. 479, 92 N.E. 15, 
32 L.R.A.,N. 7 55, 139 Am.St. Rep. 839, 19 Ann.Cas. 879; Eley v. Miller, 7 Ind. 
App. 529, 34 N.E. 836; Richmond Ass’n of Credit Men, Inc. v. Bar Ass’n, 167 Va. 
327, 189 S.E. 153; State ex rel. v. Merchants’ Credit Service, Inc., 104 Mont. 76, 

P.2d 337; Seawell v. Carolina Motor Club, 209 N.C. 624, 184 S.E. 540; State 
ex rel. v. Merchants’ Protective Corporation, 105 Wash. 12, 177 P. 694; People 
ex rel. v. Merchants’ Protective Corporation, 189 Cal. 531, 209 P. 363; Bennie 
v. Triangle Ranch Co., 73 Colo. 586, 216 P. 718; In re Otterness, 181 Minn. 254, 
232 N.W. 318, 73 A.L.R. 1319; Black & White Operating Co., Inc. v. Grosbart, 
107 N.J.L. 63, 151 A. 630. And since a corporation cannot practice law directly 
it cannot do so indirectly by employing competent lawyers to practice for it. 
That would be an evasion which the law will not tolerate. 2 R.C.L. 946; State v. 
C. S. Dudley & Co., Inc., 340 Mo. 852, 102 S.W.2d 895. The intervention of a 
corporation as general employer of the attorney between him and the client is 
destructive of the necessary and important relation of trust and undivided 
loyalty which must exist between attorney and client. “Divided obligations in 
trust relations are obnoxious to the law, and in none more so than in that of 
attorney and client.” People v. People’s Trust Co., 180 App.Div. 494, 167 N.Y.S. 
767, 768. 

16] Obviously, if the alleged waiver agreement, pleaded and relied upon by 
appellee, was illegal and void, as we think it clearly was, then it could neither 
confer upon the insurance company a right to participate in the Montgomery-Smith 
suit as the representative of Smith nor preserve to it any defense which it other- 
wise lost by such participation. Courts will not enforce or aid in the enforcement 
of a contract made for tlie illegal practice of law. Crawford v. McConnell, 173 
Okl. 520, 49 P.2d 551; Hightower v. Detroit Edison Co., 262 Mich. 1, 247 N.W. 
97, 86 A.L.R. 509; Meunier v. Bernich, La. App., 170 So. 567: Fitchette v. 
Tavlor, 191 Minn. 582, 254 N.W. 910, 94 A.L.R. 356. 

[7] As we have said, the non-waiver agreement herein involved was clearly 
a contract to practice law, and void. By the terms of it the insurance company 
was not required even to employ attorneys unless court action became necessary. 
Prior to that it could by an officer or some claim adjuster, unskilled in the law and 
unlicensed to practice, “negotiate settlement of the claim of J. T. Montgomery” 
and after suit it had the right of complete control of the litigation. The evils 
inherent in such practice by unauthorized persons, whether individuals or corpor- 
ations, are serious and obvious. The many decisions of the courts of other 
jurisdictions condemning that sort of thing—and we have cited but a small part 
of them—serve to show how wide-spread such practice has become in recent 
years. They also show that courts everywhere have uniformly condemned it in 
no uncertain terms. This matter is one which concerns not merely members of 
the bar only but the public also. The practice of the law is affected with a vital 
public interest. Randall v. Brigham, 7 Wall. 523, 19 L.Ed. 285; Clark v. Austin, 
340 Mo. 467, 101 S.W.2d 977; Rhode Island Bar Ass’n vy. Automobile Service 
Ass’n, 55 R. T. 122, 179 A. 139, 100 A.L.R. 226. In the latter case, the Supreme 
Court of Rhode Island said (page 143): 

“Assuring protection to duly licensed attorneys and counselors against 
mvasions of their franchise by unauthorized persons is only incidental or secondary 
to this primary purpose. Great and irreparable injury can come to the people, 
and the proper administration of justice can be prevented, by the unwarranted 
intrusion of unauthorized and unskilled persons into the practice of the law.” 

[8, 9] In the case before us, and going beyond the mere form and looking 
to the substance, it appears obvious that what the insurance companv really 
tried to do was to defend the Montgomery-Smith suit in its own interest but in 
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the name of Smith, and by means of the agreement with Smith exempt itself 
from the liability which the law attaches to such participation. This it could 
not do. The judgment of the trial court is reversed and here rendered for 
appellant. 

Reversed and rendered. 

CHECKER CAB & BAGGAGE CO. et al. v. CRONE. No. 10596. 
Court of Civil Appeals of Texas. Galveston. March 24, 1938. 
On Motions for Rehearing May 5, 1938. 
117 Southwestern Reporter (2d) 503. 
1. INDEMNITY AGREEMENT. 

Under bond executed by taxicab company and surety conditioned on taxicab 
company’s payment of judgment against it for death or injuries to property or 
person occasioned hy operation of taxicab and providing that bond could be sued 
on by injured party without joining mayor of city named as obligee, suit against 
surety was unauthorized unless judgment had been obtained against taxicab com- 
pany, since basis of suit by injured party was judgment against taxicab company 

(For other cases, see Insurance, Dec. Dig. 591%.) 

3. PARTIES. 

Under bond conditioned on payment by taxicab company of judgment against 
it arising out of operation of taxicab, provisions of bond that bond could be sued 
on without making a party mayor of city who was named as obligee, and that 
investigation and defense of the suit of J. T. Montgomery v. Clarence Smith was 
surety, but provision authorizing suit without joinder of named obligee merely per- 
mitted person who had obtained judgment for injuries against taxicab company to 
sue on bond without joinder of obligee, and provision that obligation of bond was 
performable in designated county merely laid venue and abrogated statutory rule 
otherwise requiring principal to be sued in connection with surety. 

(For other cases, see Insurance, Dec. Dig. § 59114.) 

4. JUDGMENT CREDITOR. 

Under bond conditioned on payment by taxicab company of judgment against 
it arising out of operation of taxicab, provision that bond could be sued on without 
making a party mayor of city who was named as obligee authorized suit against 
taxicab company and surety only by a person who had obtained a final judgment 
against taxicab company. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

6. BURDEN OF PROOF. 

In action for injuries caused by taxicab driver’s violation of city ordinance 
prohibiting vehicles from approaching nearer than 10 feet to street cars under cer- 
tain conditions, defendant taxicab company and surety on its bond had burden to 
prove absence of properly designated safety zone, where street car was stopped, 
where such matter arose from proviso in ordinance on which cause of action was 
predicated, and hence constituted special defense. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

7. APPEAL AND ERROR. 

On appeal from judgment for plaintiff in action for injuries caused by taxicab 
driver’s violation of city ordinance prohibiting vehicles from approaching nearer 
than 10 feet to street cars under certain conditions, defendant taxicab company and 
surety on its bond could not complain of omission to plead and prove special 
defense that there was no properly designated safety zone where street car was 
stopped which was predicated on proviso in ordinance in question, where defense 
was not raised by special exception or in any other way. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

Error from Harris County Court at Lew; Phil D. Woodruff, Judge. 

Action for damages received as result of violation of city ordinance prohibiting 
vehicles from approaching nearer than 10 feet to street cars under certain con- 
ditions by George Crone against the Checker Cab & Baggage Company and 
another. Judgment for plaintiff, and defendants bring error. 

Reversed, and dismissed in part, and reversed and remanded for new trial 1m 
part. 

Battaile, Burr & Holliday, of Houston, for plaintiffs in error, 
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Harry W. Freeman, of Houston, for defendant in error. 

GRAVES, Justice. 

This statement, thought to be correct, is a combination of those appearing in 
the briefs of the several parties hereto: 

Plaintiff, George Crone, brought this action against Checker Cab & Baggage 
Company, operating taxi-cabs in the City of Houston, and The Southern Under- 
writers, surety on the taxi-cab bond, for damages alleged to have been suffered 
by him as the direct and proximate result of the violation of Section 1287, 
subdivision (d), of a city-ordinance of 1922, prohibiting vehicles from approaching 
nearer than 10 feet to streetcars under certain conditions, by the driver of one of 
the taxi-cabs owned and operated by that company, which violation was pleaded 
as negligence per se. 

Among the extended provisions of the bond so executed by both defendants, 
those deemed directly material to the controversy here were in his verbis these: 

“Now, therefore, if the said Checker Cab and Baggage Company of Harris 
County, Texas, shall pay all final judgments which may be rendered against 
(it, him or them), if for damages on account of death or injuries to property 
or person, including both passengers and the public, occasioned by the operation of 
the above described taxicab, then this obligation shall be null and void, otherwise 
it shall remain in full force and effect.” 

“This bond, while made payable to the Mayor of the City of Houston, and 
his successors in office, shall be considered to be for the use and benefit of an\ 
person or persons entitled thereto by reason of any injury sustained through the 
operation of such vehicles as hereinabove set forth, and may be sued upon by 
such person or persons, or their legal representatives, directly without joining 
the Mayor of the City of Houston. This obligation is performable in Harris 
County, Texas, and any and all suits which may be instituted and prosecuted 
to final judgment against either the principal or the surety hereon, or both, in any 
court in Harris County Texas, which would, in the absence of any statute fixing 
the venue of such suit, have jurisdiction of the same, and all parties hereto, 
both principal and surety, waive the right, if any they have, to have said suit 
or suits instituted and prosecuted in any county than said Harris County, Texas. 

\fter the overruling of a plea in abatement by the surety company, setting up 
a misjoinder of parties and causes of action, as well as the general demurrers 
of both defendants, the cause was submitted to a jury on nine special issues, 
inquiring in general substance whether the taxi-cab driver had approached nearer 
than 10 feet to the street-car in question, and if so, whether that action consti- 
tuted willful negligence and a proximate cause of the accident involved; also 
whether the plaintiff at the time had been standing in front of, that street-car, 
and if so, whether that action on his part had constituted negligence and a proxi- 
mate cause of the accident; further, whether Crone had failed at the time to keep 
a proper lookout for automobiles going west on Texas Avenue, and if he had, 
whether that failure was a proximate cause of the accident: and, finally, what 
sum of money would adequately compensate him for the injuries he had sustained. 

On the coming in of a verdict on such issues favorable to the plaintiff, the 
trial court entered judgment thereon—as well as upon what it found to be the 
undisputed evidence otherwise—in favor of the plaintiff and against hoth defend- 
ants for $523.00 

From that result below this appeal by both defendants, through writ of error, 
proceeds. 

The surety company insists in this court, first, that its plea in abatement of 
the suit as against it was good and should have been sustained, in that the plain 
provisions of the quoted surety-bond, under which alone it was sued and held 
liable, only bound it to pay all such final judgments (within the bond’s limits) as 
might be rendered against the Cab Company for damages occasioned by the 
operation of the taxi-cab covered thereby, and not primarily to pay such damages 
in advance of their having been reduced to such final judgment; that since no 
such final judgment has been rendered against the Cah Company, this suit being 
one merely for damages, with the objective of ultimately thereafter obtaining 
such a final judgment, no cause of action therein lay against it, the surety company; 
these authorities being cited and relied upon in support of that contention: Grasso 
v. Cannon Ball Motor Freight Lines, 125 Tex. 154. 81 S.W.2d 482: Bransford \ 
Pageway Coaches, Tex.Com.App., 104 S.W.2d 471; Bluth v. Neeson, 127 Tex 
462, 94 S.W.2d- 407. 
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|1, 2] This court is unable to see any substantive difference between the posi- 
tions of the surety company under the statute involved in the Grasso Case, supra 
(section 13 of Vernon’s Ann.Civ.St. Article 911b), and of the surety under the 
taxicab bond in question here; the first-quoted provision of this bond, by its 
express words and all fair implications to be drawn therefrom, “makes the basis 
of a suit by an injured party against the surety on the bond a ‘judgment’ against 
the operator of the taxicab, and no authority for a suit against such surety is 
authorized, or has any basis whatever, unless there is a judgment. Under the very 
terms of the bond, a suit filed against the surety by an injured party before there 
is a judgment against the taxicab-operator is a suit without basis in law; as to the 
surety, therefore, plaintiff’s position would not only constitute a misjoinder, wher« 
the surety and the taxicab-operator are prematurely joined in the same suit, but 
the suit as against the surety would be subject to a general demurrer, because no 
cause of. action can be alleged against it, except on a final judgment.” 

[3] Not only so, but it seems equally plain that neither of the further recita- 
tions, to the effect that it may be sued upon without making the mayor of Hous- 
ton a party, and that the obligation of it is performable in Harris County, in 
anywise changes the undertaking of the surety company thereunder: the first of 
these merely permitting any person who has recovered a final judgment against 
the taxicab company for injuries occasioned through its operation to enforce such 
obligation without procuring the bringing of a suit for his benefit by the mavor; 
the second simply laying the venue for the enforcement of such obligation, and 
abrogating the statutory-rule otherwise requiring the principal to be sued in con- 
nection with the surety. Consequently the Grasso Case, together with those cited 
with it, would seem determinative of that phase of this controversy also. 

The defendant-in-error, in combatting this conclusion, and contending that 
the last-quoted provisions in this bond do fasten a direct and primary obligation 
on the surety company to pay damages for such injuries as were occasioned in this 
instance, cites and relies upon these authorities: Commercial Standard Ins. Co. v. 
Shudde, Tex.Civ.App., 76 S.W.2d 561; Commercial Standard Ins. Co. v. Philpot, 
Tex.Civ.App., 82 S.W.2d 681; Scroggs vy. Morgan, Tex.Civ.App., 107 S.W.2d 
911. 

These holdings, however, were all by Courts of Civil, Appeals, and the leading 
one of them, the Shudde Case, as appears from the court’s opinion, was grounded 
upon a contract of insurance and a city-ordinance, of which the court says (page 
564) : 

“By its specific terms such policy of insurance shall ‘give a right of action 
against such company as indemnitors in favor of the person or persons so 
injured.’ Such policy is referred to throughout as ‘liability insurance.’ The terms 
of the ordinance will be read into the insurer’s contract. * * * The above ordinance 
having pointedly authorized a direct action against the insurer by the injured 
party, the trial court correctly overruled appellant’s plea in abatement.” 

The other two holdings so cited by him are on a parity as to factual-hasis, 
hence all three of them appear to he clearly distinguishable from the situation 
here presented. 

[4] It is true that the last-quoted provision of this bond does expressh 
authorize suit against both the insured and the insurer, but only by one in posi 
tion to so join them—that is, after a final judgment has been obtained against th 
insured 

15] Wherefore, it is concluded that the learned trial court erred in not. sus 
taining the surety-company’s plea in abatement, on the ground that this suit as te 
it was prematurely brought 

[6, 7] The further contention of hoth plaintiffs-in-error, the ultimate gist of 
which is, that there was neither essential pleading nor proof by the defendant-in- 
error of there being no properly designatéd safety-zone where the street-car was 
stopped, is overruled as heing without merit: the burden of both alleging and show- 
ing what the fact was about that matter—it having arisen, if at all, from a mere 
exception or proviso in the ordinance upon which the defendant-in-error grounded 
his cause of action, hence constituting a special defense thereto—was laid upon 
the plaintiffs-in-error themselves; they neither raised it by special exception, nor 
in any other way, hence are in no position to complain of their own omission upon 
the appeal: 49 C.J., p. 153; 21 R.C.L., § 29, n. 463; Lane v. Bell, 53 Tex.Civ.App.. 
213, 115 S.W. 918; Spence v. Fenchler, 107 Tex. 443, 180 S.W. 597: Quannah 
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A. & P. R. R. Co. v. Bone, Tex.Civ.App., 199 S.W. 332; Baker v. State, 132 
Tex.Cr.R. 527, 106 S.W.2d 308; 39 Texas Jur., p. 194. 

It follows from these conclusions that, as against the surety-company, The 
Southern Underwriters, the judgment should be reversed and the cause dismissed 
as having been so prematurely brought, without prejudice, however, to the 
defendant-in-error’s continuing right to bring it in upon the happening of the 
contingency recited in the bond as conferring such privilege; but that, as 
affects the principal in the bond, the Checker Cab & Baggage Company, it not 
reasonably appearing that an improper judgment was rendered against it because 
of the premature joining of the surety-company with it, and there being in 
other respects no prejudicial error as affects such judgment against it, the same 
will be affirmed; it will be so ordered, with Justice Cody doubtful as to the 
soundness of the affirmance-portion of this judgment. 

Judgment reversed and cause dismissed as against The Southern Under- 
writers, but affirmed as to the Checker Cab & Baggage Company. 

Pleasants, C. J., absent, 

On Motions for Rehearing. 

Graves, Justice. 

Both sides have filed motions for rehearing, the Cab Company and the 
Underwriters, on the one hand, urging only the setting-aside of the affirmance- 
portion of our former judgment and in lieu thereof that the cause be remanded 
for a new trial against the Cab Company, while Crone, on the other hand, 
insists that such judgment of this court be now vacated entirely and that of the 
court below be in all things affirmed. 

After careful consideration of the questions involved, it is determined that 
the position of plaintiffs-in-error should be upheld and that of the defendant- 
in-error overruled, which accordingly will be done, mainly upon these consider- 
ations: 

(1) As our original opinion discloses, the plaintiffs-in-error rely on the 
construction put upon essentially the same structural provision as that appear- 
ing in this surety-bond—obligating the Cab Company to pay all final judgments 
which may be rendered against it for damages, etc.—by the Supreme Court in 
the Grasso Case, 125 Tex. 154, 81 S.W.2d 482; while, in turn, the defendant-in- 
error maintains that, on account of the further provision therein—in effect, 
that “all suits which may be instituted thereon may be instituted and prosecuted 
to final judgment against either the principal or the surety, or both’—the 
construction of this bond as a whole is ruled by the principle applied by the 
Amarillo court—with the Supreme Court’s approval in its refusal of a writ of 
error—in Commercial Standard Company v. Shudde, Tex.Civ.App., 76 S.W.2d 
561. 


(2) As this court understands it, there is no analogy between the respective 
holdings in the Grasso and Shudde Cases, but, on the contrary, they run along 
parallel lines severally construing materially differing respective provisions by 
state-statute, city-ordinance, and private contract; in other words, the Amarillo 
court simply held that the city-ordinance in that instance—contrary to the 
legal effect of the insurance policy itself—imposed primary liability upon the 
Insurance Company, notwithstanding provisions in its policy directly to the 
contrary, and that that situation alone distinguished that cause from the line 
of cases the Grasso Case, supra, falls among, that is Ray v. Moxon, Tex.Civ.App., 
56 S.W.2d 469, Kuntz v. Spence, Tex.Com.App., 67 S.W.2d 254, and others. 

18] In the suit at bar there is before us for construction only the surety- 
bond, quoted in the original opinion; no city-ordinance, so far as the record 
discloses, was ever pled or proven, hence this court does not know that one even 
existed; 16 Texas Digest, Evidence, § 32, and cited cases. 

So that, with nothing but the bond in this instance to construe, the question 
goes back to one of what effect our courts have given just such a contract 
between the parties as the quoted provision constitutes; as before held, it is 
still thought that construction has been definitely settled by the Grasso Case, 
supra, and those in line with it; indeed, in the very recent case of Seaton v. 
Pickens, 126 Tex 271, 87 S.W.2d 709, 106 A.L.R. 512, the Supreme Court 
expressly so determines on a state of facts not deemed by this court to be 
different in legal effect from those here present; there the main obligation of 
the Insurance Company was (page 710) “in event a final judgment be rendered 
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against the assured, to pay the same to an amount not exceeding the limits 
specified herein”, which is substantially the same as the one in this bond; the 
same construction is there given that provision when appearing in the policy 
of insurance there involved as was given it when appearing in the statute 
reviewed in the Grasso Case, and it was further determined that, whether so 
appearing in a private contract or a statute, it did not impose any primary 
liability upon the insurer or surety, but specifically limited their liability to the 
payment of a final judgment that might thereafter be rendered against the 
assured in the policy, or the principal in the bond, thereby making the rendition 
of a final judgment the basis of a suit against them by the injured person, 
and forbidding their joinder in advance of that happening. 

[9] Wherefore, under these conclusions, it follows that our original judg- 
ment of dismissal against the Underwriters was correct and should be adhered 
to, but, as indicated, a reversal and remanding against the Cab Company for a 
new trial against it alone should be had, under these authorities: Bransford y. 
Pageway Coaches, Tex.Com.App., 104 S.W.2d 471; Texas Co. v. Betterton, 126 
Tex. 359, 88 S.W.2d 1039; Texas Power & Light Co. v. Stone, Tex.Civ.App., 
84 S.W.2d 738: Page v. Thomas, 71 S.W.2d 234. 

It will be so ordered. 

Motion of defendant-in-error refused, motion of plaintiffs-in-error granted, 
judgment of affirmance against the Cab Company set aside, and the cause 
remanded for a new trial as against it alone. 

Pleasants, C. J., absent. 


BRANDT v. EMPLOYERS’ LIABILITY ASSUR. CORPORATION et al. 
Supreme Court of Wisconsin. June 21, 1938. 
28 Northwestern Reporter 403. 
1. ADDITIONAL ASSURED. 

Where deceased passenger in insured automobile and driver thereof were 
fellow employees, fact that liability of employer for death of deceased was 
limited to that provided by Workmen’s Compensation Act did not preclude 
employer from being an additional insured under automobile liability policy 
providing that word “insured” should include any person or organization legally 
responsible for use ‘of automobile, St.1937, § 102.01 et seq.; § 204.30(3). 


(For other cases, see Insurance, Dec. Dig. § 435.) 


2. EMPLOYMENT. 

Where driver of insured automobile and passenger therein were engaged 
in business of their employer at time of fatal accident resulting from alleged 
regligence of driver, employer, although not owner of automobile, became an 
“additional insured” within statute providing that indemnity should extend to 
anvone legally responsible for operation of automobile. St.1937, § 204.30(3). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. ADDITIONAL ASSURED. 

Under automobile liability policy excluding from coverage an employee 
of an insured with respect to action brought against him because of injury or 
death of another employee injured in accident arising out of use of automobile 
in insured’s business, insurer was not liable for death of employee of an addi- 
tional insured allegedly resulting from negligence of another employee with 
whom deceased employee was riding on business of insured, where action was 
brought against other employee. St.1937, § 204.30(3). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from an order of the Circuit Court for Lincoln County; C. M. 
Davidson, Judge. 

Reversed. 

This action was begun on October 1, 1937, by John Leslie Brandt, executor of 
the will of John Brandt, deceased, plaintiff, against Employers’ Liability Assur- 
ance Corporation, Ltd., of London, England, Arthur Zoellner, D. B. A. Merrill 
Hatchery, Carl E. Karow, H. P. Loud, The Employers Mutual and the Zurich 
General Accident & Liability Insurance Company, Ltd., defendants, to recover 
damages on account of the death of John Brandt, alleged to have been caused 
by the negligence of H. P. Loud. Zurich General Accident & Liability Insur- 
ance Company, Ltd., hereinafter referred to as Zurich Company, was the insur- 
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ance carrier upon the automobile driven by H. P. Loud. It demurred to the 
plaintiff's complaint and from an order overruling the demurrer the Zurich 
Company appeals. The order was entered December 28, 1937. 

The facts will be stated in the opinion, 

Shaw, Muskat & Paulsen, of Milwaukee (Van B. Wake, of Milwaukee, of 
counsel), for appellant. 

Schmitt & Schnabel, of Merrill, for respondent. 

Carlyle B. Wurster, of Merrill, for defendant Employers’ Liability Assur. 
Corporation. 

Rosenperry, Chicf Justice. 

From the complaint it appears that Adice Brandt was the owner of an 
automobile which by her consent was being driven by one H. P. Loud and that 
on July 3, 1937, the day in question, John Brandt, the deceased, was a passenger 
in said automobile; that both H. P. Loud and John Brandt were employees of 
the Lincoln Canning Company and at the time of the accident on the business 
of the company. The complaint alleges that the Brandt car collided with the 
Ford V-8 truck and that John Brandt was killed as a result of the collision. It 
is alleged: 

“Your plaintiff further alleges on information and belief that previous to 
July 3rd, 1937, for a valuable consideration, the defendant, Zurich General 
Accident and Liability Insurance Company, Ltd. of Zurich, Switzerland, executed 
and delivered to Adice Brandt its policy of automobile liability insurance wherein 
and whereby it undertook and agreed to indemnify the said assured or any 
person driving the said Nash Sedan with her consent during the policy period, 
against loss or damage arising or resulting from claims upon the assured for 
damages on account of personal injuries, property damage or otherwise, suffered 
by any person or persons by reason of the operation by the assured or any 
person with her consent of the Nash Sedan hereinbefore referred to.” 

The policy of insurance is made a part of the complaint. The policy con- 
tained, among other provisions, the following: 

“III. Definition of ‘Insured’. The unqualified word ‘insured’ wherever used 
in Coverages A and B and in other parts of this policy, when applicable to these 
coverages, includes not only the named insured but also any person or organi- 
zation legally responsible for the use thereof, provided that the declared and 
actual use of the automobile is ‘pleasure and business’ or ‘commercial’ each 
as defined herein, and provided further that the actual use is with the permis- 
sion of the named insured. The provisions of this paragraph do not apply: 

“(a) to any person or organization with respect to any loss against which 
he has other valid and collectible insurance; 

“(b) to any person or organization with respect to bodily injury to or death 
of any person who is a named insured; 

“(c) to any person or organization, or to any agent or employee thereof, 
operating an automobile repair shop, public garage, sales agency, service station, 
or public parking place, with respect to any accident arising out of the opera- 
tion thereof; 

“(d) to any emplovee of an insured with respect to any action brought 
against said emplovee because of bodily injury to or death of another employee 
of the same insured injured in the course of such employment in an accident 
arising out of the maintenance or use of the automobile in the business of 
such insured. * * * 

“Exclusions. 

“This policy does not apply: * * * 

_  “(e) under Coverage A, to bodily injury to or death of any employee of the 
insured while engaged in the business of the insured, other than domestic 
employment, or in the operation, maintenance or repair of the automobile; or 
to any obligation for which the insured may be held liable under any workmen’s 
compensation law:” 

The Zurich Company contends that it appearing from the complaint that the 
car was being driven on the business of the Lincoln Canning Company with the 
consent of the owner; that John Brandt was an employee; that the action 
is brought against another employee; that Brandt was injured in the course 
of the employment in an accident arising out of the maintenance or use of the 
automobile in the business of the insured (Lincoln Canning Company) within 
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the meaning of subsec. (d) of sec. III, hereinbefore set out, it is not liable. 
It is not denied that H. P. Loud, the driver of the car, is an additional insured 
within the terms of the policy and covered by it but it is argued that because 
Loud and Brandt were co-employees of the Lincoln Canning Company, it is by 
the provisions of subsec. (d) relieved from liability. 

The question presented is one not easy of solution. The obvious purpose 
of subsec. (d) is to leave an employee who is injured by an employer's auto- 
mobile being driven by a fellow employee while both are in the course of their 
employment, to his remedy under the workmen’s compensation act or to an 
action against his fellow employee. The basic question is, is the Lincoln Can- 
ning Company against whom no claim is made an additional insured within 
the terms of the policy? 

The clauses of the policy in question are inserted pursuant to the provisions 
of sec. 204.30. That section was considered, discussed and interpreted in Bernard 
v. Wisconsin Automobile Ins. Co., 1932, 210 Wis. 133, 245 N.W. 200, and in 
Madison et al. v. Steller et al., 1937, Wis. 275 N.W. 703. The precise question 
involved in this case was not presented in those cases. It was held, however, 
in Madison v. Steller that (page 705) 

“The clause expressly makes the term ‘named assured’ apply solely to the per- 
son to whom the policy was issued. As a result of the clause, it is perfectly plain 
that the term ‘assured’ refers in every instance to the named assured, and, when it 
is qualified by the word ‘named,’ it applies solely to him. * * * This does not mean, 
however, that the unqualified term ‘assured’ does not include hoth named and addi- 
tional insured. It does and must be so applied in every instance where there can be 
such an application.” 

Sec. 204.30 (3) provides in part: 7 

“The indemnity provided by this policy is extended to apply, in the same man- 
ner and under the same provisions as it is applicable to the named assured, to any 
person or persons while riding in or operating any automobile described in this 
policy when such automobile is being used for purposes and in the manner described 
in said policy. Such indemnity shall also extend to any person, firm or corporation 
legally responsible for the operation of such automobile.” 

[1] The plaintiff argues that the Lincoln Canning Company is not an additional 
insured because it is not legally responsible for the operation of the automobile 
under the circumstances of this case, its liability being limited to that of an employer 
under the workmen’s compensation act, St. 1937, § 102.01 et seq. It is considered 
that this argument is not sound. If under the circumstances of this case the car 
while being driven by Loud had struck and injured a third person, there can be no 
doubt that the Lincoln Canning Company would be liable under the doctrine of 
respondeat superior. It is equally true thai it is liable for the injuries sustained by 
its employee Brandt. Its liability, however, is limited because of the workmen’s 
compensation act. While liability under the workmen’s compensation act is an 
incident to the relation of employer and employee, the liability is ‘really aroused 
because of the injuries sustained by the employee while in the course of his 
employment. The fact that the injuries are inflicted by a co-employee does not 
change the situation. The liability of the employer, whether it or its employee is 
at fault, is that prescribed by the workmen’s compensation act but it is still liable. 

{2, 3] In this case it is held that Loud and Brandt being engaged in the business 
of their employer, Lincoln Canning Company, and while so engaged Brandt was 
injured through the negligence of Loud, the Lincoln Canning Company becomes an 
additional insured within the meaning of the statute. The Zurich Company which 
issued its policy of insurance is therefore not liable because of the provisions of 
Clause D. Injuries of the kind sustained by Brandt under the circumstances of this 
case are not covered by the policy. 

This action is brought against an employee of the Lincoln Canning Company 
because of bodily injuries to and death of another employee of the same additional 
insured, injured in the course of their employment in an accident arising out of 
the use of an automobile in the business of such additional insured. It is contended 
that Loud is an “additional insured” because he was driving the car with the con- 
sent of the owner. That is true. The allegation of the complaint is, however, 
omitting immaterial parts, that “John Brandt was riding as a passenger in a Nash 
sedan automobile owned by Adice Brandt and being driven with her consent by 
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one H. P. Loud * * * both John Brandt and H. P. Loud being then and there 
engaged in the performance of their duties as employees of Lincoln Canning Com- 
pany of Merrill, Wisconsin.” 

This allegation is clearly to the effect that Adice Brandt consented to the use 
of the automobile by Loud and Brandt in the business of the Lincoln Canning Com- 
pany. They were engaged in no business of their own but in that of their employer. 
The consent therefore was that the car be driven on such business and though made 
to an employee of the Lincoln Canning Company it was in legal effect made to the 
Lincoln Canning Company itself. If Loud had been driving a car owned by the 
Lincoln Canning Company while he and Brandt were engaged in the performance 
of their duties as employees of the Lincoln Canning Company, no question could 
arise; liability under the circumstances would not be covered by the policy being 
within the provisions of Clause D. The same result follows when they are driving 
a car being used in the business of the Lincoln Canning Company although the car 
was loaned to it because it is an additional insured both within the meaning of the 
statute and the policy itself. 

The order appealed from is reversed and the cause remanded with directions 
to sustain the demurrer and for further proceedings according to law. 

Fairchild and Nelson, JJ., dissent. 
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CASUALTY 


DEMARY v. ROYAL INDEMNITY CO. No. 1865, 
Court of Appeal of Louisiana. First Circuit. June 30, 1938. 
182 Southern Reporter 389. 
1. WARRANTY. ; 

An insurer, whose general agent was aware at time policy was issued that 
insured operated a gambling room on premises which plaintiff declared in burglary 
policy were used merely for the sale of liquor and for a small café, could not avoid 
liability on policy on ground that insured had breached a warranty respecting use 
of the premises. 

(For other cases, see Insurance, Dec. Dig. § 389[1].) 

2. KNOWLEDGE OF AGENT. 

Where the agent of an insurer has full knowledge of the facts in connection 
with the issuance of a policy and the policy is issued, the insurer cannot claim a 
forfeiture on the ground of misrepresentation. 

(For other cases, see Insurance, Dec. Dig. § 389[1].) 

4. PARTNERSHIP. : 

Where insured retained right to discharge party in charge of gambling on 
insured premises, insurer could not avoid liability on burglary policy on ground 
that insured had misrepresented that he was sole owner of the business, whereas 
the business was in fact a partnership, notwithstanding that one in charge of the 
gambling operations was not on a salary but participated in the profits on a per- 
centage basis, since insured was an “employer” rather than a “partner” of the one 
so engaged. Rev.Civ.Code, art. 2809. 

(For other cases, see Insurance, Dec. Dig. § 282[11].) 

5. ILLEGALITY. — 

If the effect of an insurance contract on property illegally used is to promote 
the illegal use, the contract is void as against public policy; but, if the contract 
does not promote the illegal use, it is not void though it may have a collateral 
connection with the illegal use. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

6. ILLEGALITY. a 

An insurer could not avoid liability under burglary policy for amount of silver 
coin of which insured was robbed on ground that the coin constituted “gambling 
paraphernalia,” although the coin was used in gambling operations conducted by 
the insured, notwithstanding that policy allegedly promoted the unlawful business. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

7. GUARD. 

Insurer could not avoid liability under a burglary policy which required that 
two guards be maintained on duty without specifically requiring that the custodians 
be within or on the premises, merely because at time of burglary one of custodians 
was about 400 feet from the premises. 

(For other cases, see Insurance, Dec. Dig. § 332%.) 

& RECORDS. 

In action on burglary policy, where amount of which insured had been robbed 
was not disputed, insurer could not avoid liability because of alleged noncompli- 
ance with provision requiring that insured keep books in such manner that amount 
of loss might be accurately determined, particularly where insured actually did 
maintain accounts of different funds and such records were not called for. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

Appeal from Fourteenth Judicial District Court, Parish of Calcasieu; Mark 
C. Pickrel, Judge. 

Action by F. J. Demary against the Royal Indemnity Company on a policy of 
burglary insurance. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Clement M. Moss, of Lake Charles, for appellant. 

Pujo, Hardin & Porter, of Lake Charles, and John H. Benckenstein, of Beau- 
nont, Tex., for appellee. 


Le Bianc, Judge. 
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This is a suit brought by the plaintiff F. J]. Demary on a policy of burglary 
insurance in which he seeks to recover judgment in the sum of $699.75 against the 
defendant Royal Indemnity Company which issued the policy. 

Plaintiff who owned and operated a cafe located on the Old Spanish Trail in 
Calcasieu Parish near the border line between Louisiana and Texas, alleges in his 
petition that at about one o'clock in the morning of August 11, 1935, two men 
entered the premises owned and operated by him, overpowered his employees and 
feloniously took and carried away a sum of money amounting to $699.75, in cur- 
rency, coin and bank notes. He alleges in detail his entire compliance with all of 
the terms, provisions and obligations under the contract of insurance, and immedi- 
ately after the robbery gave due notice thereof to a duly authorized representative 
of the defendant, and to the defendant itself at its head office in New York, and 
though he often requested them, the defendant did not provide him with the forms 
required for proof of loss, but on the contrary denied all liability under the policy. 
He alleges further that he nevertheless did furnish the necessary proof of loss 
and did not 'file this suif until three months thereafter and not until defendant 
had disclaimed and denied all liability. Plaintiff did not annex the policy forming 
the contract of insurance sued on to his petition, but supplied the same on a 
demand for oyer upon an order issued by the district judge. 

The defendant admits having issued the policy and that the plaintiff paid the 
premiums thereunder but claims that the policy provisions were violated by the 
plaintiff in several respects which it sets out in detail, and therefore that there 
is no liability on its part. The breaches of warranties may be listed as follows: 
(1) Whereas the plaintiff declares in the policy that the business conducted in 
the premises was wholesale and retail liquors and small cafe, the fact is that it 
was not restricted to those operations, but included a gambling business as well. 
(2) Whereas another of the declarations also constituting a warranty under the 
terms of the policy, the name of the insured is given as “Lake Charles Liquor 
Store and F. J. Demary.” and further that the portion of the building occupied 
solely by him in conducting his business is represented to be his “entirely”, the 
fact is that that part of the business in which gambling was conducted and from 
which the larger amount of money was taken, was owned by himself with another 
ina form of partnership. (3) The defendant further contends that with regard 
to the silver money amounting to the sum of $619.00 which was robbed, the con- 
tract of insurance is illegal, null and void, because that coin constituted gambling 
paraphernalia, and any contract by which plaintiff might attempt to recover would 
not be enforceable as it would be against public policy in that it would promote 
gambling which is a vice denounced by the Constitution of this state. (4) That 
whereas under the terms of the policy plaintiff had to maintain two custodians on 
duty, the facts developed that there was only one such custodian on the premises 
at the time of the robbery. (5) That plaintiff failed to keep a set of books and 
socounte as he was required to do under one of the declarations forming part of 
the policy. 

Upon trial of the case on the issues as thus made up under the pleadings, the 
district judge rendered judgment in favor of the plaintiff for the full amount of 
his demand, and the defendant has taken this appeal. The learned trial judge 
handed down written reasons for judgment in which he carefully considered and 
discussed, and finally rejected each and every defense presented. 

1, 2| Taking up these defenses in the order in which we have them listed, 
we may state that the evidence is clearly to the effect, and indeed it is not disputed, 
that in connection with his business of cafe and saloon, the plaintiff also operated 
a club room in which various gambling games were conducted. Whilst it is true 
that the declarations made by the plaintiff in the policy show that the business was 
restricted to the two therein mentioned, the evidence’ shows undoubtedly that the 
general agent of the defendant insurance company who had his headquarters in the 
city of Lake Charles, knew, at the time the policy of insurance was written and 
delivered that the plaintiff also operated a gambling club room in the same premises, 
in connection with his other businesses. Indeed, the evidence tends somewhat to 
show that this agent of the defendant was ertrusted entirely by the plaintiff to give 
him the insurance protection which he needed. It leaves some doubt in our minds 
as to whether the plaintiff himself made anv specific declarations at all or gave any 
detailed information to the agent, seemingly relying on the latter to prepare and 
supply him with a contract of insurance which would cover any losses he might 
sustain from robbery. It appears from the testimony of this agent that he con- 
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sidered the risk more hazardous because of the location of the business out in the 
country, and for that reason would not assume full responsibility in issuing the 
policy himself, as customary, but sent the application to the home office where the 
policy was actually written. When asked whether he advised the home office that 
the insured operated a gambling business at the “Border Cafe” he answered: “We 
show that they operated a wholesale and retail liquor business and small cafe”. 
Asked further if that was the extent of the information he gave about the nature 
of the business, his answer is: “Yes, that is all that shows on the policy.” Whilst 
these are not as direct answers as might have been given and they may be con- 
strued to mean in effect that the agent did not supply the home office with that 
particular information, under the law as we view it, we can not see how his failure 
to do so can be charged against this insured in an effort to vitiate the policy. The 
evidence further shows that after the policy was written in the home office, it 
was forwarded to this agent, who, as he says, had to attach his signature to it, 
which he did, and then delivered it to the insured. Moreover, the testimony shows 
that afterwards, a very important rider for which an additional premium was 
charged and paid, was attached to the policy and it became necessary that the agent 
countersign it which he did. Certainly at this time he does not dispute that he, 
acting as agent for the defendant company, had full and complete knowledge of the 
nature of all of the plaintiff’s business, and under the well known rule which gov- 
erns in such cases, his knowledge is imputable to his principal. Under circumstances 
where the agent of an insurance company has full knowledge of the facts in connec- 
tion with the issuance of the policy, and the policy is issued, the insurance com- 
pany can not claim a forfeiture on the ground of misrepresentation. Hardy vy. Com- 
mercial Standard Insurance Company, 172 La. 500, 134 So. 407: Parker v. Citizen 
Fire Insurance Company of Missouri, 4 La.App. 711. 

[3, 4]: The second defense urged is based on the ground of a misrepresentation 
as to the ownership of the gambling business conducted in the premises. The 
defendant contends that this part of the business belonged to a partnership com- 
posed of the plaintiff and a man named Tommy Campbell who was in charge of the 
gambling operations. A partnership is sought to be evoked under the theory that 
the plaintiff furnished the capital and Campbell furnished his skill and work in a 
joint venture, in which the latter participated on a percentage basis and also shared 
in whatever losses there might be. 

Whilst in some cases, under the provisions of Article 2809 of the Revised Civil 
Code, the elements constituting a partnership may be drawn from a situation in 
which property, credit, skill and industry may be furnished by either of the parties, 
in such proportions as they may mutually agree, we do not think that the testimony 
in this case is of the nature to support any such agreement on the part of these two 
persons. In the case of Chaffraix & Agar v. Price, Hine & Tupper, 29 La.Ann. 176, 
the court held, as reflected in the syllabus, “where a party shares in the profits of a 
partnership, not as a principal, but as an agent or employee, who receives a certain 
proportion of the profits in compensation of his services, he is not a partner.” That 
case seems to have been a thoroughly cons‘dered one on the question of a partner- 
ship of the character such as the defendant contends exists in this case. It was 
clearly the opinion of the court that whilst participation in the profits of a business 
might well serve as the basis of the establisiment of a partnership, especially in the 
relation of the parties with third persons, it does not necessarily follow that such 
an agreement produced the effect of a partnership. At most, such participation 15 
held to be but presumptive proof that there is a partnership, but like all other pre- 
sumptions is subject to rebuttal by other and more convincing proof. The court 
finally concluded that in each case, the circumstances presented must serve as 1ts 
guide, “and if in considering them the participation in the profits is clearly shown 
to he in the character of an agent or employee, the presumption of partnership 1s 
repelled.” 

In the case presently before us we can not view Campbell’s position in any other 
light than that of an employee who, instead of working on a straight salary, was 
willing to take his chance on a percentage basis, and necessarily, if he was paid on 
such a basis, as the testimony shows, if on any occasion there was a loss, that loss 
was charged against him and he had to sustain his share of it. The important and 
controlling bit of testimony however which seems to us to repel by all means the 
idea of a partnership, is that which shows that the plaintiff had the right at all 
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times, to discharge Campbell, as he saw fit. Certainly that is not a right which a 
partner enjoys if he becomes dissatisfied at any time with his co-partner. The 
right to hire and to discharge is one which rests with an employer, and so resting 
with the plaintiff in this case, makes him in our opinion, the employer and not the 
partner of Campbell. 

5, 6] Under the third defense presented, the contention is that the silver com 
which was used in the gambling operations and which was kept separately from the 
other money handled in the other businesses, constituted gambling paraphernalia 
and that in effect all that the plaintiff is attempting to do in this case is to recover 
that paraphernalia which should not be permitted as granting him such relief would 
amount to the promotion and encouragement of a vice which is condemned by the 
Constitution and prohibited by the laws of this state. In our opinion it would 
require a rather strained interpretation of the contract of insurance to apply such 
meaning to this silver coin. The rule of law in construing policies of insurance is, 
on the contrary, to give a liberal interpretation in favor of the assured. 

Under the contention made by the defendant, the only result would be to hold 
that the silver money and coins constituted ordinary chips used as a medium of 
exchange across the table in a gambling game. Whilst it is correct to say that it 
was used for change, we can not agree that for the purpose of construing this con- 
tract between the plaintiff and the defendant it was gambling paraphernalia. Under 
our appreciation of the testimony it was optional with the player who participated 
in the gambling games to use either chips or coin for change. If he used the silver 
coin, it may be that after he had finished playing he was requested to let the silver 
remain and he was given currency instead. Certainly if he chose to take the silver 
coin which was in his possession, and belonged to him, we do not know by what 
right his wish could have been opposed. 

The most that can be said therefore is that this silver coin may have served to 
facilitate the gambling. Conceding that that part of it of which the plaintiff was 
robbed, had come in his possession under circumstances which the law prohibited, 
he nevertheless was the owner of it and had a right to protect himself against its 
loss by insurance, provided any insurer, like the defendant company, was willing to 
give him that protection. The mere fact that it was insured, did not in our opinion, 
tend to promote gambling and we seriously doubt that many, if any, of those who 
participated in the gambling that was being conducted knew, or were interested 
whether there was any insurance or not. The rule of law which governs on this 
point, we think is well expressed in Ruling Case Law, Vol. 14, page 887, section 
63, as follows: 

“The general rule may be said to be that if the effect of an insurance contract 
on property illegally kept or used is to promote or encourage the illegal acts or 
business in which such property is used, the contract is void as against public policy ; 
but if such contract does not promote or encourage such unlawful acts or business, 
it is not void, although it may be collaterally connected with the unlawful acts or 
business.” 

Certainly there is nothing in the contract of insurance sued on in this case, and 
not a word of testimony is found in the record tending to show that the policy was 
issued in the furtherance of a gambling business, nor that its issuance had any such 
effect. It is only in a remote and incidental way that it may be said to have any 
such connection with the business and under the rule as stated, it can not be held 
to he void and without effect. 
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dians on the , aS a all in = " = ee did net eta two custo- 

an premises at all times. In ith declarations attached to the policy and 
nade a part thereof under Schedule ‘Office Robbery Endorsement’, is shown: 
In consideration of the premium provided for in this policy, it is hereby under- 
stood and agreed that the insurance applying under Section C of Item 10 of 
the declaration, being under insuring paragraph 3, attaches and applies only in 
the amount specified for each location in the following schedule: (B) O. S. T 
Caleasieu Parish, La. Number of Custodians on duty, Two, guard or alasen 
within premises, none, amount of insurance $1,500.00.’ Although it is not speci- 
ficially provided that the number of custodians shall be on duty at all times 
is presumed that this is the intention of this provision of the policy. It will 
he noted that there is nothing said about these custodians being within or upon 
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the premises, and the word custodian, according to Webster, is defined as: 
‘One who has care or custody, as of some public building, a keeper. The 
evidence in this case shows that there was one man actually within the premises 
at the time the burglary occurred, and that the other custodian on duty had 
merely crossed the bridge and gone a distance of approximately 400 feet away 
from the premises at the time of the burglary, and that within four or five 
minutes after the highwaymen actually subdued the first custodian there was 
another custodian upon the premises who arrived before the burglary was 
completed, who was also subdued and tied hand and foot. Had the policy pro- 
vided that the custodian must be upon. or in the premises at all times, in the 
opinion of this court payment under this policy could have been avoided for a 
breach of thie promissory warranty. It appears however that the insured went 
even farther than is contemplated by the policy, for the evidence showed that 
one of the custodians was armed, and was in reality a guard instead of a mere 
custodian or keeper, which was provided for in the policy. Insurance companies 
who assume the risks such as was assumed in this policy of insurance have never 
been permitted to escape their liability in this State by a mere quibble or by 
giving a false and unnatural interpretation to the policy which they write. A 
contract of insurance prepared by an insurance company .will be construed 
liberally as to the insured and strictly as against the insurance company. Corp. 
of Roman Catholic Church of Eunice v. Royal Insurance Co., Limited, 104 So. 
383, 158 La. 601. In the case of Reed vy. Fidelity & Guaranty Fire Corp. of 
Baltimore, Md., 17 La.App. 567, 136 So. 757, the Court held: That an insured 
could recover a theft policy for the loss of an automobile which had been left 
in front of his house on the night of the theft, while the policy provided that 
the automobile was usually kept in a private garage. We see nothing in this 
provision of the policy and the schedule attached thereto that would enable the 
insurer to avoid the payment for a non-compliance with a promissory warranty.” 

We find ourselves in thorough accord with his views and the conclusion 
reached on this point, and adopt his reasons as our own in rejecting that 
defense. 

|8] The last defense presented is that the plaintiff failed to comply with the 
following provision in the policy: “The Company shall not be liable for loss 
or damage; * * * (4) unless books and accounts are regularly kept by the 
insured in such manner that the amount of loss may be accurately determined 
therefrom by the company.” Under a further provision, the insured was 
required, upon request of the insurance company to render every assistance in 
his power to facilitate the investigation and adjustment of any claim, and to 
produce for that purpose any and all books, papers and vouchers bearing in any 
way upon the claim made, and submitting himself to examination by any repre- 
sentative of the company. 

In view of the fact that there is no dispute whatsoever with regard to the 
amount of the claim, and that the robbers were apprehended shortly after the 
robbery and admitted their crime, and that all propertv except the money, the 
amount of which is not disputed has been recovered, it is a bit difficult for us 
to understand what purpose any detailed set of books or accounts such as the 
defendant contends should have been kept by the plaintiff, would serve. There 
is testimony to the effect that accounts of the different funds pertaining to 
each separate business were kept, and in fact it is from such accounts that 
each sum of money robbed from these respective funds was ascertained. Thes¢ 
accounts and records were not called for and produced in evidence, and we 
assume they were not for the very good reason that they must have been found 
to be correct and sufficient enough to “accurately determine the amount 0 
the loss” which is not disputed. 

We find less merit, if any, in this last defense than in any of the others and 
as thev have all been rejected it follows that we conclude, as did the district 
judge, that the plaintiff’s claim, which is supported by proper proof has to be 
allowed. 

Tudgement affirmed 
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